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PREFACE

In 1996, the Campbell County Commissioners appointed thirteen volunteers to
serve on the Campbell County Land Use Planning Committee. The members represented
a diverse cross section of county residents. The original committee presented a draft plan
to the Commissioners for adoption in June, 2000 and again on February 17, 2004. The
original committee consisted of:

Norma Appel
Bill Barlow (passed away March 29, 2001)
Claralee Dillinger
Phil Dinsmoor
Daniel Ginsberg (passed away August 21, 2003)
Don Joslyn
Robin Lorenzen
Troy Mader
Betty Rice
Vicki Schlautmann
Marion Scott

On March 15, 2005, the Campbell County Commissioners appointed an ad hoc
County Land Use Planning Committee to revise, amend, and update the draft plan before
final adoption. Those members are:

Greg Schaefer-Mining
Mack White-Service Industry
Marilyn Mackey, Commissioner
Mike Oakley-At Large
Betty Rice-Agriculture
Marion Scott-Agriculture
Kyle Wendtland-Wildlife/Recreation
Doug McDuff-Retail/Wholesale (resigned)
Cindy Sarles-Conservation District (resigned)
Deanna Braunlin-Campbell County Building & Planning Department
Mike Naus-Oil & Gas
Brenda Schladweiler-Environmental
Kathy Novak-Health and Human Services (passed away June, 2006)
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ARTICLE I. INTRODUCTION

The City of Gillette and Campbell County worked together to produce Campbell
County’s first land use plan, City of Gillette/Campbell County Comprehensive Planning
Program, which was finalized in June 1978. That plan was written to comply with the
“State Land Use Planning Act” (W.S. 9-840 through 9-862), enacted by the Wyoming
Legislature during the 1975 session. Although it is called a “land use plan”, it differs
significantly from this plan in that it focuses on planning for growth and development.
The 1978 plan was updated in March 1994, and both the 1978 and 1994 plans are
referenced in this land use plan. These documents placed great importance on local
government involvement in all decisions and plans by state and federal government
agencies that affect Campbell County residents.

This Campbell County Natural Resource and Land Use Plan, hereafter referred to
as “Plan”, is developed under the requirements of the Wyoming Land Use Planning Act
(W.S. 9-8-101 through 9-8-302) and is a land use plan describing the local environment,
custom, culture, and tax base of Campbell County. The Plan defines the county’s
physical environment and the natural resources, wildlife, and industries located and
operating within the county. It identifies the customs, culture, economic viability, social
stability, and quality of life found in Campbell County. These values are to be taken into
consideration in any state or federal agency action which falls under the National
Environmental Policy Act (NEPA) requirements. The Plan has no provisions for zoning,
pursuant to the statute under which it was created, and shall not be used for such.
Accordingly, nothing in this document may be used for the taking of any private property
or property right without constitutional due process and complete compensation.

The Plan represents the work of a diverse cross section of county residents, as
defined by interest, careers, and livelihoods. The Board of Campbell County
Commissioners appointed the members to the task of developing this plan because of the
impacts of federal plans and management policies to private lands, landowners, and
private, public, and corporate citizens in Campbell County. It draws on successful
planning efforts of other counties in the West.

Campbell County citizens believe strongly in the constitutional concept of private
property rights. It has been the custom and culture of those citizens to keep their private
rights free from interference by outside interest and government agencies. This plan calls
on federal and state land managers to recognize the customs, culture, economic viability,
social structure, and quality of life of the citizens of Campbell County in their planning
actions. It is the goal of the Plan that federal and state land managers will work
cooperatively with Campbell County in land management plans and actions. Campbell
County is aware of the statutes requiring the federal agencies to give consideration to
local land use plans, resolve inconsistencies in federal plans, and to provide for
meaningful involvement of local officials in the management processes. It is the intent of
the Plan for those agencies to fully recognize and comply with those statutes.

The Plan introduces a history of Campbell County, its demographics, customs,
culture, economics, social structure, and the County’s authority to plan. It then
progresses to the plan components containing Campbell County’s customs, culture,
economic viability and social stability, proposed management actions, continued or future
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planning activities and goals, objectives, and policies for each component. Although the
Plan contains individual segments, no portion of the Plan is mutually exclusive.

The State Land Use Planning Act of 1975 requires that “All counties shall
develop a countywide land use plan which shall incorporate the land use plans of all
incorporated cities and towns within the county.” (W.S. 9-8-301(c)). Accordingly, any
land use plan of any incorporated city or town within Campbell County is incorporated
into this plan.

City of Gillette/Campbell County Comprehensive Planning Program June 1978, Updated
March 1994
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ARTICLE Il. DEFINITIONS AND ACRONYMS

Best Available Control Measures-an established set of practices designed to minimize
emissions

Best Management Practices-a technique or methodology that, through experience and
research, has proven to reliably lead to a desired result

Boom-a period of time during mineral development when the economy, population, and
businesses of an area grow at a phenomenally fast rate

Bust-a sudden economic, population, and business decline related to a reduction in
mineral development

Coalbed natural gas (CBNG)-sometimes referred to as methane gas, it is a naturally
occurring gas bound by water pressure in underground coal deposits

Condemnation-taking of private property for public use with compensation to the owner
under eminent domain

Coordinated Resource Management Planning-(CRM)-a voluntary and collaborative
problem-solving process for resource management issues using stakeholder consensus
decision making which helps people manage natural resources in a productive,
environmentally-friendly and economical manner for the long term

Credible Data-scientifically valid chemical, physical and biological monitoring data
collected under an accepted sampling and analysis plan, including quality control, quality
assurance procedures and available historical data

Culture-the integrated pattern of human knowledge and behavior passed to succeeding
generations; it is the customary beliefs, social forms and material traits of a social group

Custom-a practice that by its common adoption and long, unvarying habit has come to
have the force of law

Declared Pest-any animal or insect which by virtue of its direct effect or as a carrier of
disease or parasites is found to be detrimental to the general welfare of persons residing
within the county

Defensible space-the area around a structure that has been landscaped by selection,
trimming, spacing and irrigation in such a way to minimize the fuel available to fire and
to hamper the spread of fire, while reducing the risk that fire will spread to the structure
and providing firefighters a relatively safe area in which to work while protecting the
structure

Designated List-list of weeds and pests from time to time designated by joint resolution
of the Wyoming Board of Agriculture and the Wyoming Weed and Pest Council
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Designated Pest-any weed, animal or insect which is on the designated list considered
detrimental to the general welfare of the county

Eminent domain-right of a government or public utility to acquire property for
necessary public use by condemnation

Endangered Species-a species that is “in danger of extinction” throughout all or a
significant portion of its range.

Exceedance-a monitored air quality concentration in excess of state or federal standards.
An exceedance may not necessarily indicate a violation of the standards, as many times
the standards allow for a certain number of exceedances before the standard is violated

Fauna-animals living within a given area or environment or during a stated period

Flora-the aggregate of plants growing in and usually peculiar to a particular region or
period

FLPMA-Federal Land Policy Management Act of 1976

Goal-a desired condition as it relates to land use. Historical land use of the majority of
the land in a region shall be a determining factor in defining goals.

Guidelines-a checklist of methods through which a land use policy is established

Local Land Use Plan-any written statement of land use policies, goals and objectives
adopted by local governments. Such plans shall relate to an explanation of the methods
of implementation, however, these plans shall not require any provisions for zoning. Any
local land use plan may contain maps, graphs, charts, illustrations or any other form of
written or visual communication.

Megawatt (MW)-one million watts of electricity

NEP-the Environmental Protection Agency policy recognizes certain uncontrollable
events such as high winds, wild land fires and volcanic/seismic activity can result in
adverse consequences for the National Ambient Air Quality Standard (NAAQS). NEP
sets forth procedures for protecting public health through the development of a Natural
Events Action Plan (NEAP) intended to reduce PM10 in areas where PM10 standards
may be violated due to uncontrolled natural events. NEP provides that if an approved
NEAP is implemented, future air quality exceedances due to uncontrolled natural events
may be flagged, and if demonstrated to be a natural event, not be considered when
determining the region’s air quality designation if Best Available Control Measures
(BACM) are being implemented.

NEPA-National Environmental Policy Act
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Objective-a desired level of achievement or measurable step towards achievement of a
goal

PM10-particulate matter less than 10 microns in size. PM10 is a regulated pollutant
under the National Ambient Air Quality Standards

Policy-the method which should be applied to obtain a desired goal

Predator- animals living in nature that prey on domestic livestock, and domestic and
non- domesticated wildlife, including but not limited to black and grizzly bears, mountain
lion, bobcat, wolves, coyotes, fox, raccoon, golden and bald eagles, hawks, owls, prairie
dogs, nuisance birds and rodents, and feral dogs and cats

Species of concern-a wildlife species for which there is concern that it could become
extinct

Split-estate-private surface land underlain by minerals owned by other than the surface
owner

1080-sodium monofluoracetate, a chemical poison used for coyote control

Threatened species-a species likely to become endangered throughout all or a significant
portion of its range within the foreseeable future

Timber-stands of trees suitable for wood products

Wetland-those areas that are inundated or saturated by surface and ground water at a
frequency and duration sufficient to support, and that under normal circumstances do
support, a prevalence of vegetation typically adapted for life in saturated soil conditions.
Wetlands generally include swamps, marshes, bogs, and similar areas

Wildlife- non-domesticated or tamed birds or animals living in nature

Wyoming Infrastructure Authority-created in June 2004 by the Wyoming state
legislature and tasked with diversifying and growing the state’s economy through the
development of electric transmission infrastructure. The Authority is responsible for
planning, financing, building, maintaining, and operating interstate electric transmission
and related facilities.
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ARTICLE Ill. CAMPBELL COUNTY AND ITS PEOPLE

Section 3.01 PHYSICAL ENVIRONMENT

Campbell County is a rectangular area which extends 101 miles north to south,
and 46 miles east to west and consists of approximately 5,000 square miles of land.
Campbell County lies in the midst of the semi-arid plains of northern Wyoming, southern
Montana and western Dakotas and within the Powder River Basin of northeastern
Wyoming. This basin is the drainage basin of a river with the same name, as well as a
structural formation bounded by the Big Horn Mountains (west), Black Hills (east), North
Platte River (south), and Yellowstone River (north).* The landscape is characterized by
flat to rolling terrain with buttes, ridges, and hills capped with scoria and providing local
relief. Topographic regimes range from uplands dissected by erosional channels, rolling
uplands which comprise a divide between major river systems, and plains. Topographic
relief varies from 3,400 feet at the northern end of the county to over 6,000 feet on the
Pumpkin Buttes.?

Geology

The area is geologically simple, flat lying strata with few folds or faults typical of
a seismic area. Upper materials comprise the Wasatch and Fort Union Formations,
generally inter-bedded sands, silts, and clays of sedimentary origin. The major coal seams
that have become the target for mining and coalbed natural gas development lie at the
contact between the Wasatch and Fort Union and also form the most shallow regional
aquifer. Although these upper formations hold an abundance of fossils, they are mainly of
the plant and invertebrate variety.> Fossils of vertebrates have been rare and are
generally not of high scientific interest. The 1978 and 1994 versions of the City of
Gillette/Campbell County Comprehensive Planning Program and numerous
Environmental Impact Statements for lands throughout the Basin provide significantly
more detail of the local geology.

Climate and Air Quality

The climate in general is heavily influenced by the varied topography of the
area.® Average annual precipitation in Campbell County ranges from near 11” in the
southern part of the county to near 18” in the northeast.”> The 30 year average for annual
precipitation is 17.14 inches across the county and comes primarily in the form of rain.
The 30 year annual average snowfall is 64.7inches®. The vast majority (two-thirds) of the
total precipitation in a normal year occurs between March and August with the remaining
one-third coming in the form of snow.” Although the average precipitation may exceed

! "Comprehensive Planning Program"; City of Gillette/Campbell County; June 1978; Updated March 1994;
p. D9

°lbid., pp. D9,D10

® Ibid., pp. D2,D3

*Ibid., p. D3

® Ibid, p. D3

® National Weather Service

" «“Comprehensive Planning Program”; City of Gillette/Campbell County; June 1978; Updated March 1994;
p. D3
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the normals, it frequently does not occur during the critical period of the growing season
of April, May and June. ®

Temperatures are generally cool although the area is known for wide swings
between daily and seasonal highs and lows. January is usually the coldest month, while
July is typically the warmest in the summer. Average winter daily minimum temperatures
are between 5 and 40 degrees Fahrenheit, although they may dip to well below zero or as
high as 60 degrees. A typical July maximum daily temperature is 90 degrees.’

Relative humidity in Campbell County may be as important a factor as the
distribution of rainfall. With generally low humidity year-round, evapotranspiration is
high. During winter months, precipitation actually exceeds evapotranspiration and
moisture accumulates in soils and reservoirs. The opposite occurs in the summer. The net
for a normal year is a deficit of precipitation compared to evapotranspiration. ™

The effect of climate on air quality is dramatic. Annual levels of most identified
pollutants in the air in Campbell County are quite low. Daily extremes in the levels of
pollutants occur as a result of inversions in the winter and spring, or in response to
wildfires locally and up to several hundred miles away. High wind events and drought
contribute to larger concentrations of particulates in the area. In this regard, the major
pollutant of concern is particulates (dust).™

Soil and Vegetation

Soils in the area have generally weathered in place and in conjunction with the
short grass prairie vegetation. They are reflective of the parent materials, sedimentary
sandstones, and shale. Organic matter is low due to the area's climate, which leaves the
soils generally light-colored. In the lower horizons, the accumulation of carbonates
results from low precipitation and insufficient leaching.*?

Native vegetation is typically short grass prairie and sagebrush dominated. This
typically results in a grassland or sagebrush grassland type in the uplands. Lowland and
riparian areas may support woodlands. Coniferous stands occur locally on marginally
productive land. Secondary vegetation types include playa grasslands, scoria grasslands,
dry and wet meadows. Dominant plant species are adapted varieties of wheat grasses,
blue grass, green needlegrass, June grass, and many species of forbs and sub-shrubs. The
dominant shrub is sagebrush, although greasewood and rabbitbrush can be locally
dominant.®

Noxious weeds such as leafy spurge and Canada thistle have posed problems to
local ranchers, invading when disturbances occur.** The recent coalbed natural gas
development has brought an increase in disturbed areas with new well sites, pipelines,
roads and reservoirs. In addition, the population growth from energy development has
expanded the number of small acreage development with livestock. Often these acreages
are over-grazed and stripped of native forage, essentially becoming disturbed areas.

8 Ibid, p. D3
°Ibid., p. D4
bid., p. D4
Y Ipid., p. D12
bid., p. D1
Blbid., p. D5
“Ibid., p. D5
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Consequently, there is an increased emphasis on and need for noxious weed control in
these areas.

Control of insects such as mosquitoes, which carry the West Nile Virus, is a
health and safety issue for the county. Pest control, particularly for prairie dogs, which
carry bubonic plague and reduce the forage availability on land, is important to the
citizens of the county. The increasing number of coalbed natural gas pipelines has
provided prairie dogs with the ability to expand and move their territories by following
these pipelines.

Wildlife

The variety of wildlife is a major attribute of Campbell County, and derives from
the varied topography and development of water resources, which have occurred since
settlement times. Big game species include mule deer, whitetail deer, pronghorn antelope,
and elk. Upland game animals found in the county include sage grouse, chukar and
Hungarian partridge, sharp tail grouse, wild turkey, and mourning dove. Ducks are the
predominant waterfowl harvested in the county with geese and sandhill cranes also
migrating through the area during the spring and fall.

Land use and ownership

Rangeland is the single largest use for the land with seventy seven percent (77%)
dedicated to this use. Rangeland has continued to be used for agricultural purposes,
primarily grazing, and provides for wildlife habitat and sport hunting. The majority of
Campbell County is privately owned land, with only eighteen per cent (18%) held by all
public entities. A breakdown of land ownership in Campbell County is shown below.

United States Forest Service (forest, grass): 143,754 acres
Bureau of Land Management 227,339 acres
State of Wyoming 187,000 acres
Campbell County 3,288 acres
City of Gillette 882 acres
Town of Wright 445 acres
Privately owned 2,510,572 acres

TOTAL LAND: 3,073,280 acres
Total square miles: 4,769 sqg. miles

Section 3.02 CAMPBELL COUNTY HISTORY

Wildlife used the land of the county for food, water, and shelter. Native
Americans used the land to harvest foods, both animal and plant, to make homes and to
have heat and light. They harvested trees for teepee poles, firewood, and the soft inner
bark for disposable diaper material for their babies. They burned free coal that lay near
outcroppings. These were forerunners of the timber, mining, and livestock industries.

Then the explorers and trappers, who also harvested trees and wildlife, came to
the area. Their use of coal was as casual as the Indians' had been. A few searched for
gold as they came through. Soldiers crossed and re-crossed Campbell County on military
missions. They made use of the resources, harvesting timber for fires, wild game for
meat, and grass for their horses.
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In 1869, the area which is now Campbell County was ceded to the Sioux Indians
along with all of the Powder River country and the Black Hills. In 1876, it was decided
that Indians should be restricted to smaller reservations and the land should be opened for
settlement and mining exploration. Not too many years passed before the ranchers and
homesteaders had settled permanently.

The cattle came next, driven here from areas to the South, and herds were dropped
off to harvest the grass,™ while timber was cut to build corrals, barns and houses. Some
enterprising stockmen who were near the outcroppings of coal seams used coal to heat
their houses. The ancient practices of hunting and trapping continued to be a way of life,
and the waning years of the 1880's and 1890's saw continued varied use of the land.™®
The railroad came to Campbell County in 1889, and the little tent town on Donkey Creek
became Gillette, named by the railroad for Edward Gillette, the engineer who planned
and laid out the railroad across northeastern Wyoming. Now the cattle that had been a
part of the Campbell County scene for over ten years could be shipped out instead of
having to be trailed out."’

The first documented ownership and appropriation of water came with the water
right filed by Peter Ricketts in northern Campbell County in 1884. The water was used
for irrigation.™® As more people settled in Campbell County, both in Gillette and on the
surrounding range, water was difficult to obtain. The first wells were hand dug, then
water well drillers came with machinery that dug a smaller hole deeper and much more
quickly. These wells made it possible to settle even the most remote areas, and
agriculture expanded from livestock raising (by now cattle®, sheep?® and horses) to
include farming, poultry and hogs.

New settlers coming from 1895 to 1930 pursued the mining and use of coal even
more vigorously, and the railroad was a steady user."?" So the roots for a steady coal
mining industry were laid early and continue to this day.

Residents petitioned the Governor and, on February 13, 1911, Campbell County
was created from the counties of Weston and Crook. Each of the newly formed counties
had more than 1,500 residents and over two million dollars in assessed valuation.
Liberalization of the homestead laws in the early 1900's opened a new era as the railroad
brought an influx of new residents to the area in 1920 and 1921. Gradually, Gillette
became established as a center for both livestock ranching and dry land farming, and was
named the seat of Campbell County."?

5 "More Buffalo Bones, p. 42, establishing an 1878 date for cattle on the Powder River. Cattle for these

ranches were brought up the Texas Trail, which enters Campbell County.

16 "powder River Country" by Margaret Brock Hanson, p. 168, definitely pinpointing Frewen, 76 Ranch,
Stoddard Lapham Cattle Co., and the LX Bar as being ranches in place and needing cattle roundups in
April 1880.

7" lbid., p. 58, establishing the first cattle drive in the area as taking place in October-November 1866
along the Bozeman Trail, cutting across the southwest comer of Campbell County near the Pumpkin Buttes
18 “Tabulation of Adjudicated Surface Water Rights of the State of Wyoming"; p. 283

19 “powder River Country”, p. 235, mentions cattle in the Powder River area in 1876

2 bid., p. 224. Sheep brought to the Powder River Basin by D. A. Kingsbury in 1883. In 1886 D. C.
Brown ran a flock on shares with Kingsbury. In 1889 A. L. Brock and A. M. Brock have sheep.

2L \wWyoming, Land of Echoing Canyons"; Beverly Elaine Brink (Hettinger, ND: Flying Diamond Books;
1986); p. 110

22 »Comprehensive Planning Program"; City of Gillette/Campbell County, June 1978; updated March
1994; p. Al
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Coal mining, railroading, and agriculture supported the economy, with agriculture
continuing as the largest employer until oil drillers discovered the vast reserves of the
Powder River Basin in the 1960's. Campbell County experienced a “boom” in oil
development and production during the late 1960°s and early 1970’s. Coal development
followed almost on the heels of the oil boom and has continued to grow with additional
mines and increased productivity. The early 1990’s saw the beginning of the coalbed
natural gas development and Campbell County experienced yet another “boom” and
growth with this development, which continues today.

Campbell County's population remained at about 5,000 from 1920 through 1960.
The first dramatic increase came prior to the 1970 census. The population doubled in the
1960's and again in the 1970's. The 2006 population in Campbell County is 38,934, up
fifteen percent (15%) from 2000, and is projected to continue with a steady growth rate.

Wright, Wyoming

Campbell County's new town, Wright, began in 1976 when Atlantic Richfield
Company (ARCO) bought 748 acres from Lester Wright at Reno junction, where
Highways 387 and 59 intersect. Although Wright was developed by ARCO, the
community was not a ‘company town'. ARCO wanted to establish a financially sound,
locally run community. Wright is close to southern Campbell County's coal mines, gas
fields and uranium fields. It has its own shops, service facilities, schools, and churches.
New mines are being developed, and ranching, construction, and railroads, plus their
associated services, contribute to its economy and future growth and stability.*

Wright was incorporated in January 1985, and it’s zoning ordinances went into
effect August 5, 1991. It’s population soared to 3,000 in the 1980's, and has stabilized at
1,400-1,500 people.?®

Campbell County Post Offices

Postal service in Campbell County can be traced back to 1888, when it was still
part of Crook and Weston Counties. From that time until the present, 36 post offices
have been recorded in the area. Today, only four of these post offices are still operating.
They include Rozet, Wright, Recluse, and Gillette. The Rozet post office opened June 1,
1904, in Katherine Shaughnessy's store north of the railroad tracks. It was moved once,
but basically stayed in the same place until July 1987, when a new U.S. Post Office
building was opened. The Recluse post office was established in 1914 on the Addie Reed
Ranch. It was named "Recluse™ after an abandoned post office in South Dakota. It
moved to the Burt Rule Ranch, and then to its present site in Recluse. The Wright post
office was opened in April 1906 at the Wright family home. It was moved twice before it
was closed in 1942. In 1976 it was again opened in the town of Wright. The Gillette
post office is the major postal facility for the county."%

Campbell County Religion and Churches

The history of Christian activity predates the formation of Campbell County. In

the early years, prior to the construction of church buildings, many denominations had

2% United States Department of Agriculture Economic Research Service

2% Master plan report for the Town of Wright, Wyoming, adopted December, 1989: “"Development Plan
for Wright, Wyoming!'; Housing Services, Inc., Wright City Hall, Po Box 70, Wright, WY 82732.

% U.S. Census Bureau 2006

% "Campbell County: The Treasured Years'; Campbell County Historical Society (Marcelling, Missouri:
Walsworth Publishing Company; 1991); pp. 27-30
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traveling preachers, i.e., circuit riders, who would stop and hold services at the local
schoolhouse, town hall, railroad section house, or other meeting place. If no such meeting
room was available, then the services were held in private homes. Opposition to these
efforts usually came from the town saloon keepers, who feared such influence would hurt
their business.?” Presbyterian and Baptist churches were used for public education,
because Gillette's early schoolhouse was too small. From its inception, Campbell
County's philosophical beliefs were influenced by Judeo-Christian beliefs and
Christianity has been the predominant religion in Campbell County. This religion was so
integrated within local society that schoolhouses were often used for "religious services",
regardless of what denomination it might be, and church buildings were used for public
schools.? Today, Campbell County boasts 44 churches of various denominations.

Section 3.03 CAMPBELL COUNTY ECONOMY

Tax base, tax revenue, personal income, employment, production, and product
price can be used to measure the economy. Primary or basic industries are those
industries on which an economy is built. Traditionally, agriculture, mining, and
manufacturing have been considered the basic industries. The secondary or non-basic
industries grow around or because of the primary industries.

Ranching was the first major industry in Campbell County and remained the
predominant industry until the 1970’s. Railroads grew simultaneously with ranching as
beef was shipped from Campbell County to markets in the East.

The energy industries of coal mining, oil and gas production provide the highest
average wage and the highest number of jobs in the county. Coal, oil and gas production,
and prices are an indicator of the health of each of these industries.

Coal production, a historic element of Wyoming's economy with peak
employment over 9,000 early in the century, developed later in Campbell County. The
county’s coal production was minuscule prior to 1960 compared to today's phenomenal
production in which Campbell County produced over thirty six percent (36%) of the
nation's coal. Coal production accounted for forty six (46%) of the assessed valuation in
Campbell County in 2006. As productivity improved in the coal industry, the number of
mining hours required to produce a ton of coal has decreased. Coal mining productivity
for surface mines in the United States has improved over the past 45 years from an
average of 1.96 tons per miner hour to an average of 8.00 tons per miner hour. Area
mines continue to use more efficient methods and equipment in order to increase
production to meet the nation’s increasing need for energy.

The first oil well was drilled in the county in 1941 but did not produce. An oil
well at Mitchell Creek was the only producing well in 1954. Oil exploration and
production in the 1960’s was the basis of the "boom” in Campbell County. The sharp
decline in oil prices instigated the "bust" of 1986 and oil production has steadily declined
since that time. Although recent price improvements have helped stimulate the oil
industry, exploration or new drilling operations have remained low.

2" Typewritten account (in archives at Rockpile Museum, Gillette, Wyoming) by unnamed Episcopal
preacher who came to Gillette and held his first service in the town fire hall in June of 1910.
“8Campbell County English Class of 1954, History of Campbell County, p. 44.
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Increased gas prices and new drilling technologies ushered in the development
and production of coalbed natural gas in the early 1990’s. Oil and gas production, led by
coalbed natural gas, accounted for thirty percent (30%) of the assessed valuation in
Campbell County in 2006.

Construction is a steady employer in Campbell County. The average number of
construction workers employed in 2006 was 2,710 with a weekly average income of
$868.%° Recent major projects, such as the Neil Simpson Il Power Plant, WyGen I, and
proposed projects, such as the Encoal coal processing plant, Two Elks Power Plant, Basin
Electric Dry Fork Station power plant and WyGen |11 produce a tremendous flux in this
industry, literally doubling the workforce during the peak of the project. New school
construction and local government projects, including the multi-million dollar Cam-Plex
Multi-Events Center, fire station, proposed jail expansion, proposed new recreation
center building, and road expansions, continue to drive the construction industry in
Campbell County.

Campbell County has not traditionally been a center for manufacturing, however,
the significant areas of manufacturing in Campbell County are Printing and Publishing;
Chemical and Allied Products; and Industrial Machinery and Equipment. Welders,
machinists and electricians, needed to support mining, railroad maintenance, and power
generation, provide a pool of skilled laborers for manufacturing firms and are currently in
high demand by many of the major industries. Manufacturing employed 591 workers
with an average weekly income of $1,053 in 2006.*° The above average wage for this
industry sector, primarily for the areas other than printing, reflects the skill level required
and the competition for these employees.

The railroad is instrumental to coal mining as most of the coal mined in Campbell
County is shipped to Nebraska, Kansas, lowa, and beyond. The Union Pacific (UP)
Railroad and the Burlington Northern-Santa Fe (BNSF) service the Powder River Basin.
In 2006, BNSF added a six-spur staging yard near Rozet, expanded 32 miles of single
track east of Gillette, and turned 19 miles of double track into triple track from the
Donkey Creek substation to Shawnee Junction.  This was in addition to building 14
miles of third main track in 2005 and major expansion plans for about 60 miles of new
track in and around Campbell County. Another three siding tracks will be built at the
staging yard near Rozet, as well. **

Generating electric power from the local coal resources has a long history
beginning with the 1922 operations at the Wyodak Coal Mine. The operations were
purchased in 1923 by the Homestake Mining Company, then based in Lead, South
Dakota, and were sold to Black Hills Power and Light (BHP&L) in 1956. The early
power generating capability was a combination of small (1.5 megawatt to 3 megawatt)
plants, which totaled 12 megawatts until 1969. In 1969, BHP&L commissioned Neil
Simpson I, a 20 megawatt air-cooled condenser power plant.

The Pacific Power and Light Wyodak Plant was commissioned in 1978 at the
same mine- mouth site. The Wyodak Plant added another 360 megawatt capacity from
the same mine. BHP&L shut down the operations of the older plants in 1978. The
Wyodak Plant and the 1995 commissioned Neil Simpson Il both use the same air-cooled

2 Campbell County Economic Development Corporation Website-http://www.ccedc.net/data.html
30 .y
ibid
%1 Gartrell, Peter “Railroads haul out record coal production.” Gillette News Record, January 14, 2007
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condenser concept as Neil Simpson I. This design uses a fraction of the water as a normal
water-cooled plant. The Wy-Gen Il Plant, using the same concept, broke ground in 2005
and will add 90 megawatts of power upon completion.

The proposed Two Elks Power Plant will be located at Black Thunder Coal Mine
south of Gillette. The 200-250 megawatt plant will burn waste coal from the largest coal
mine in the state.

Basin Electric, a rural electric cooperative, has plans to construct and operate a
350 megawatt plant at the Dry Fork Mine with an additional transmission line to run
north of Gillette. A major customer base for both Black Hills Power and Light and the
Powder River Energy Corporation, a subsidiary of Basin Electric, is the coal mining
industry. Each coal mine uses a level of electricity comparative to a small community.
The 13 operating coal mines are both energy users and energy providers.

The developing coalbed natural gas industry is a significant user of electricity and
is requiring many additional miles of transmission lines as well as additional generating
capacity.

Tourism and visitor industry is not segregated as a business type because it is an
industry that crosses many basic economic sectors. The economic impact of tourism is
on the retail, service, and agriculture sectors. The primary tourism draw to Campbell
County is the seasonal hunting of antelope, deer, and elk. The state of Wyoming's Game
and Fish Department estimates that hunters and fishermen in 2006 spent $382,361,191.
Hunters looking for antelope, mule and whitetail deer, and elk spent over $85 million.
State reports for hunting are organized by herd unit, unfortunately, not by county. One
indicator of hunters in Campbell County is the increased enplanements at the
Gillette/Campbell County Airport during October. Airport statistics continue to show this
increase over other months. In 2006, there were 2175 enplanements in October
compared to an overall yearly average of 1769 per month in the same year.

In recent years, access practices have changed with outfitters arranging for
"leases™ for hunting purposes on private lands, versus private landowners making their
own arrangements with hunters.  One outfitted ten-day elk hunt in the area was
advertised at $3,000 and a three-day antelope hunt with an outfitter was $900. A non-
resident deer, elk or antelope hunter spends one- third to one-half of total expenditures
about equally on outfitter or guide services and licenses.

Section 3.04 CAMPBELL COUNTY SOCIAL STABILITY

Campbell County was settled and developed based on the agricultural industry
and the culture and custom of the county reflects this. Agriculture continued as the
leading industry through the 1960’s. The county population remained virtually level for
40 years prior to that time. Oil, coal, and coalbed natural gas production created a shift in
the economy and a growth in the population. Personal income and tax revenue dollars
are an output of these industries. The tourism industry, although difficult to measure,
shows potential for increased income through additional promotion of the county’s
attractions.

The utilization of natural resources on private, state, and federal land provide the
base structure for continuance of Campbell County’s social stability. Agriculture,
mining, mineral development and production, and tourism are directly tied to the ability
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to use federal and state land. Indirectly and directly, these sectors provide economic
stimulus and social stability for the county. Any management decision for federal and
state land and natural resources will have a ripple effect throughout the social and
economic climate of Campbell County.
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ARTICLE IV. SURFACE AND SUBSURFACE

Section 4.01 GUIDELINES

The policy set forth for the achievement of the goal and objectives of this section shall be
consistent with the protection of:

Section 4.02 CAMPBELL COUNTY CUSTOM

Since the early days when Texas Trail herds first came into this area, the people
depended on the land for their livelihood. At first, the land provided the native grass and natural
water sources that supported the livestock industries. As settlement continued, the land provided
its residents opportunities for the production of small grains and tame hay. The land provided
these early residents with timber to construct homes, fences, corrals, and surface coal to heat
their homes. In the late 1950’s, oil, which supported a new population and custom, was
discovered in Campbell County. In the 1970’s, the production of coal became prevalent and a
custom of coal mining was birthed. In the late 1990’s, the successful method of production and
market for coalbed natural gas came into existence and the land supported yet another new
industry, a new population, and a new custom. With the addition of each new industry,
population, and custom, the early customs of the agriculture industry continued to remain
prominent.

As the land was settled and tamed, the more productive land was homesteaded while the
rough broken terrain was not. Early homesteads came with the rights to the underlying minerals.
The Coal Lands Acts of 1909 and 1910 reserved the coal mineral to the federal government.
Following the Stock Raising Homestead Act of 1916, the United States government retained the
rights to all minerals underlying land patented under this Act. About twelve percent (12%) of
the surface area of Campbell County is administered by the federal land management agencies,
including the Bureau of Land Management (BLM) and the United States Forest Service (USFS),
Thunder Basin National Grasslands. Much of this federal land is small parcels which are land-
locked within privately owned land. Because of this land ownership pattern, it is nearly
impractical for these agencies to administer such parcels. Therefore, it has been a long time
custom for agricultural operations to manage much of these lands through lease agreements or
permits as a part of their own operating unit. In the same manner, the land owned by the state of
Wyoming is generally leased to agricultural producers to be managed as a part of their operation.
This has been a long standing custom in Campbell County and the state of Wyoming.

Section 4.03 CAMPBELL COUNTY CULTURE

The culture of Campbell County is tied to the land. A love for this land often grows on
the visitor to Campbell County, like the passion for the land experienced by the people who own
and work it. With ownership comes the duty of stewardship of the land. “If we take care of the
land, the land will take care of us” has often been quoted by old-timers within the county.
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Historically, in the agricultural community, many family farm and ranch operations have
been retained in the same family for generations. A heritage of values, traditions, and ethics are
passed on as well and likewise in the coal mining, oil production, and coalbed natural gas
communities.

Campbell County has a wealth of community pride and spirit. The pride and culture of
the agricultural community is displayed in the numerous rodeos, brandings, and the county fair
held each year. In the same manner, the pride and culture of the mineral extraction communities
are displayed in several trade fairs for the oil and gas production industries and numerous tours
of the area coal mines.

The communities of Campbell County are generally in harmony with each other. Each
economic community understands the importance of the others to the whole of Campbell
County. It is well understood that what impacts one community impacts the whole community.

Other cultural traits of Campbell County are cohesiveness, family, sticking to traditions,
values, and ethics of doing what is right and what works.

Section 4.04 CAMPBELL COUNTY ECONOMIC VIABILITY

The economic viability of Campbell County is vital to the county, the state of Wyoming,
and the United States. According to the 2002 Census of Agriculture, about 84% of the land area
of Campbell County or 2,985,945 acres was in farms or ranches. The Census of Agriculture also
reported that the total value of agricultural products sold in 2002 was $33,118.000 which
translates to $62,251 average per agricultural unit. As of January 1, 2006 Campbell County
ranked fifth of 23 counties in all cattle and fifth in breeding sheep in Wyoming. Wyoming
ranked 22nd in the U.S. for cattle and second in breeding sheep. Overall, the value of Campbell
County livestock and crops ranked sixth in the state for 2005 with a livestock value of $99.9
million and a crop value of $5.3 million. There were 532 farms or ranches in 2005 with an
average size of 3739 acres.*

Agricultural production from the land alone provides a very healthy tax base. In recent
years, the enterprise of big game hunting has been added to the agricultural income. Many
ranchers and farmers have chosen to outfit and guide hunters themselves or lease their hunting to
licensed outfitters. These hunting lease agreements have resulted in the reduction of hunter
trespass and damage to grass and crops, and increased cash flow for many agricultural
operations. Fully outfitted and guided hunts in the county range from $1,200 to $5,500 for two
day to ten day hunts for antelope, deer and elk. Approximately fifty per cent (50%) of the total
expenditures for a non resident hunter are on licenses and outfitter and guide services. The
balance of their expenditures is on other related services much of which stays in Campbell
County.

Even with the impressive facts of the agricultural economic viability, the mineral
extraction industries dwarf these numbers. The coal mining industry produced and shipped out
429.3 million tons of coal in 2006 with an approximate value of $10 per ton.** Conventional oil

%2 Wyoming Agricultural Statistics 2006
* Gartrell, Peter “Railroads haul out record coal production” Gillette News Record, January 14, 2007
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production produced 6,895,000 barrels of oil in 2006 with an estimated value of $53 per barrel.*
Campbell County’s newest industry, coalbed natural gas, produced 164 billion cubic feet of
methane gas in 2006 with a market value of $4.56 per mcf (thousand cubic feet).®
From the land and the resources Campbell County contains, these industries produce the
food, fiber, wildlife, recreation, and energy that citizens need in their daily lives.

Section 4.05 CAMPBELL COUNTY SOCIAL STABILITY

The multiple use of state and federal land for agriculture, mineral development and
extraction, wildlife habitat, and recreation helps sustain the social stability of Campbell County.
Production agriculture has been the mainstay for the economy and social structure and will
remain so even as the energy industry fluctuates with the markets and declines as energy
resources are used up. These major industries are all interfaced in that they are dependent on the
land and the resources it contains. The impacts affecting one industry often affect the other
industries. These industries are subject to the decisions and actions of federal and state agencies.
Therefore, it is very important that these industry communities within the community of
Campbell County have representation through the local county government in the planning,
decisions, and actions of federal and state agencies that affect the use and management of the
land surface and the subsurface resources.

Section 4.06 GOAL

The sustained multiple use of the land and surface and subsurface resource while
preserving the private property rights associated with them

Section 4.07 OBJECTIVES

Viable family owned and operated resource based enterprises
Environmentally responsible resource development

Protection of private property rights

Disposal of isolated tracts of federal land by selling to lessee
Continued multiple use of state and federal land

Improved health of the land through improved management practices

Section 4.08 POLICIES

Campbell County will:

e Actively participate in the planning and regulation of state and federal land and their
resources

* Wyoming Oil and Gas Conservation Commission
% ibid
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e Encourage the use of Coordinated Resource Management Planning on the development
and change of use on state and federal land

e Work with the Campbell County Conservation District to achieve the desired goal of
sustained multiple use of land and its resources

e Require peer-reviewed, credible, science-based decisions regarding management and use
of state and federal land

e Support local input, participation, and cooperation with state and federal agencies in land
planning processes

e Seek to ensure that private property rights are protected in state and federal land planning
processes

e Work to minimize employment impacts due to federal statutes, rules and policies

Section 4.09 GUIDANCE

Wyoming state law provides that: "The land shall be used to foster, promote and
encourage the optimum development of the State’s human, industrial, mineral, agricultural,
water, wildlife and wildlife habitat, timber and recreational resources” (W.S. § 36-12-106).

The surface and subsurface land resource in Campbell County supports a multitude of
industries and activities. It is the economic lifeblood of the county. It consists of private, local
government, and state and federal ownership, which requires a balance between protection of
private property ownership rights and agency mandates and objectives. It is imperative that it be
managed according to Best Management Practices by the industries and citizens that use it.
Industry development, as well as residential development, will impact the resource in the
immediate and long-term outlook. Cooperation, coordination, and communication between
local, state, and federal governments, industry and private citizens in planning and development
decisions will ensure that it will be available for use by future generations.

19



Campbell County Natural Resource and Land Use Plan
Adopted August 21, 2007

ARTICLE V. LIVESTOCK GRAZING

Section 5.01 GUIDELINES

The policy set forth for the achievement of the goal and objectives of this section shall be
consistent with the protection of:

Section 5.02 CAMPBELL COUNTY CUSTOM

Grazing of native forage in Campbell County pre-dates all human activity. Native
grazers and browsers include American bison, elk, mule deer, and pronghorn antelope. The first
non-native grazers to appear in Campbell County were horses. The horse was originally
introduced into Western North America by the very early Spanish explorers and settlers, as were
domestic cattle, sheep, and goats. Horses first appeared in this area in the 18" century as the
Native American Indians learned to utilize them for transportation, warfare, and hunting. Early
settlers used horses as teams for freighting, farming and early road and railroad construction, and
as saddle horses for ranch work and transportation. As the machine age has progressed, the
horse has become a major recreation and pleasure animal, and continues to be a major grazer in
Campbell County.

The Native American Indians of the 18" and 19" centuries in the west were totally
dependant on native forages for their continued survival as the bison and horse were the key to
their ability to sustain their historical lifestyle. History shows the destruction of the bison herds
and settlement of the river valley’s where they historically wintered their large horse herds
played a major role in the defeat of the Native American Indian tribes in the West.

After the Civil War, large trail herds were gathered in Texas and trailed north to fatten on
the lush native forage of the western plains. As the federal control of the Plains Indians moved
north and west, the trail herds also came into eastern Wyoming and longhorns, the next non-
native grazer, were grazed in the Campbell County area by the late 1870’s.

The open range ranchers arrived in Campbell County around 1880 and dominated until
the 1910 to 1920 period of intensive homestead activity. The open range ranchers had limited
knowledge of how to manage grazing of our native forages. As a result, during severe winters,
thousands of cattle died because of deep snow, severe cold, over-grazing, and lack of winter
forage. Cattle, nevertheless, continue to be the major domestic grazer in Campbell County,

The homesteaders came to Campbell County bringing milk and beef cows along with
sheep and goats to utilize the native and introduced forage. The new settlers developed water
supplies by digging wells, building dams, and developing springs. They fenced and developed
hay and croplands to enhance production of their land. These successful efforts to increase land
productivity for domestic livestock also provided improved habitat for wildlife. This resulted in
a dramatic increase in wildlife numbers and diversity.

Bands of sheep were trailed into the county in the late open range era and numbers
peaked during the 1940 to 1970 period, aided by the ability of sheepmen to control coyote
populations with the use of sodium monofluoroacetate, commonly known as 1080, a very

20



Campbell County Natural Resource and Land Use Plan
Adopted August 21, 2007

effective method of canine predator control. In 1972, a presidential executive order stopped
interstate shipment of 1080, effectively ending use of this method of predator control. However,
the State of Wyoming was granted an injunction in court because the federal government did not
follow the laws and regulations for property notification of the executive order. Therefore, the
sheepmen were able to continue use of 1080 until 1976.

The loss of 1080 coyote control poison in 1972 caused a decline in sheep numbers that
continued until sheep were found to be a good control on noxious weeds. Sheep numbers have
since stabilized and goat numbers are now increasing rapidly as goats also do an excellent job
controlling weeds. Although, sheep numbers have declined from their peak period, they
continue to be used for grazing in Campbell County.

The economic depression, severe drought and grasshopper infestations of the 1929 to
1936 period changed the demographics of Campbell County. The majority of homesteaders sold
their land, livestock, and equipment for whatever they could get and left the area of Campbell
County. The United States Department of Agriculture (USDA) purchased land in blocks and
created the Thunder Basin grazing and Trail Creek grazing areas in Campbell County.
Neighbors purchased the majority of the homesteads starting a slow increase in the size of
individual farms and ranches which continues today.

Congress created the Soil Conservation Service and other Farm Service Agencies within
the USDA to assist farmers and ranchers with planning and financial assistance to minimize
affects of natural disasters. Under these programs, Campbell County farmers and ranchers have
drilled stock-water wells, built water pipelines, ponds and spreader systems, cross-fenced and
developed deferred and rotational grazing plans on their ranches. These cooperative programs
were of great benefit in keeping many Campbell County farmers and ranchers on their land
during the droughts of the 1950’s, 1970’s, and 2000-2005.

Eighty two per cent (82%) of Campbell County is privately owned. The majority of
federal and state land is isolated tracts, and is leased for grazing by local ranchers and farmers.

Section 5.03 CAMPBELL COUNTY CULTURE

The culture of Campbell County is grounded in rural values, conservation and wise use
of natural non-renewable and renewable resources, and the preservation of private property
rights. Grazing of livestock on private, state and federal land continue to be a western heritage.
When minerals and mining production are ended, grazing will continue in Campbell County.

Section 5.04 CAMPBELL COUNTY ECONOMIC VIABILITY

Livestock production was the leading industry of Campbell County prior to the mineral
and mining development. Grazing of livestock is still a major industry as Campbell County is
ranked 5th in the state of Wyoming for all cattle and for breeding sheep with a livestock
inventory value of 99.9 million dollars in 2006.%

% Wyoming Agricultural Statistics 2006
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Proven methods of livestock grazing continue to maintain the health and productivity of
grazing lands and provide improved wildlife habitat, healthy watersheds, and soil erosion
control. A large part of Campbell County’s present and future economic viability is strongly tied
to the land and its productivity.

Section 5.05 CAMPBELL COUNTY SOCIAL STABILITY

Social stability in Campbell County is very much tied to the land. Keeping western
ranching and livestock grazing healthy and in local control adds to social stability. The majority
of livestock grazing operations in Campbell County are family owned and operated. Family
ranching operations traditionally have long-term commitments to the land and resources, strong
work ethics, stable family structures, are self-reliant and are involved in community activities.
Many local businesses are supported by these ranching operations. They contribute to the local
tax base which provides local government services and supports the local school system.

Section 5.06 GOAL

Continued livestock grazing on private, state, and federal land in order to sustain and
improve grazing land production, rangeland health and wildlife habitat

Section 5.07 OBJECTIVES

Healthy grazing lands and wildlife habitat

Reduced soil erosion

Diversified native plant populations

Livestock production as a viable enterprise and a stable tax base for Campbell
County

Livestock grazing on state and federal land

e Grazing potential, distribution, and flexibility in the grazing season on state and
federal land

Section 5.08 POLICIES
Campbell County will:
e Support statutory requirements for cooperation, consultation, and coordination between
state and federal land use and the Campbell County Natural Resource and Land Use Plan

e Work to assure that state and federal statutes are followed in the administration of federal
and state land
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e Work to assure that federal agencies comply with federal regulations to enhance
productivity on federal land through science-based decision making on land and natural
resources

e Support continued livestock grazing on state and federal land

e Support objective protection of property rights and interests related to water, livestock
grazing, rights-of-way in the use of state and federal land

e Encourage local input and involvement in grazing land management processes, and in
matters pertaining to grazing law, policy and grazing use of land

e Require credible science to be employed in decisions made regarding land and resources

e Work with the Campbell County Conservation District in achieving the goal of continued
livestock grazing, improved rangeland production and wildlife habitat

e Support conservation practices which improve grazing potential, distribution, and
flexibility

Section 5.09 GUIDANCE

Livestock grazing in Campbell County should be managed through effective
implementation of planning and management in order to maintain and enhance desired plant
communities for the benefit of watersheds, wildlife, water quality, recreation, and livestock
grazing as required by the Public Rangelands Improvement Act. Grazing management
improvements, such as water development, sagebrush control, reseeding, fencing, salting plans,
grazing management systems, pest management, including noxious weeds, and controlled burns
are all means of revitalization of grazed vegetation which will support and expand the multiple
use of land. Grazing rest prescriptions related to either wildfires or prescribed burns should not
place unreasonable burden on livestock operators and state and federal agencies should provide
temporary fencing or other devices to rest burn areas without affecting state and federal leases,
grazing allotments or private lands. Currently accepted methods of grazing land monitoring
should be conducted.
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ARTICLE VI. WEEDS, INVASIVE SPECIES, AND PESTS

Section 6.01 GUIDELINES

The policy set forth for the achievement of the goal and objectives of this section shall be
consistent with the protection of:

Section 6.02 CAMPBELL COUNTY CUSTOM

Stewardship of the land, including noxious weed, invasive species, and pest control, is
part of the custom of Campbell County. The Wyoming State Legislature enacted the Wyoming
Weed & Pest Control Act in 1973. This act established each Wyoming county as a Weed and
Pest Control District. The major function of Campbell County Weed & Pest District (CCWPD)
is to implement an effective program for the prevention, containment, and management of
noxious weeds, invasive species, and pests on all land within the county.

State statutes permit Campbell County to use public funds to control the spread of
designated weeds and pests. The designated pests within the state include grasshoppers,
Mormon crickets, prairie dogs, ground squirrels, and the mountain pine beetle. The CCWPD
may also budget for the control of declared pests. A *“declared pest” is any animal or insect
which the county board and the Wyoming Weed and Pest Council have found by virtue of its
direct effect, or as a carrier of disease or parasites, to be detrimental to the general welfare of
persons residing within the county. The declared list can change yearly. Campbell County does
not currently have anything on the declared lists.*’

Skunks and some other nuisance pests are controlled by the Animal Damage Control
(ADC) division of APHIS (Animal Plant, Health Inspection Service). ADC employees who do
the control work in the county are funded by the county, city, local predator board and APHIS.*

CCWPD cost shares the materials to landowners within the county for the control of
prairie dogs, grasshoppers, and Mormon crickets. In 2006, a black tailed prairie dog (BTPD)
management program was implemented in the northwest part of the county with 16 landowners
participating. There were 7,250 acres of prairie dogs controlled within this management area.
Participating landowners were required to pay 20 percent (20%) of the program costs.*

Campbell County Weed & Pest District (CCWPD) uses an integrated approach to
noxious weed control. In addition to the traditional tools, CCWPD uses insects to help with
control of many noxious weeds. CCWPD now has insect areas established in Campbell County
that are a source of insects to combat leafy spurge and has also released insects on Canada
thistle, spotted and diffuse knapweed, musk thistle, Dalmatian toadflax, and poison hemlock.
The CCWPD, through associated research, ensures that biological control agents do not become

%7 Allan Mooney, Campbell County Weed and Pest District Director
38 H
Ibid
% Campbell County Annual Report, Weed and Pest
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pests themselves. Biological control is slow and expensive, but not nearly as expensive as the
long-term use of herbicides has proven to be.

CCWPD is using angora goats, as well as sheep, to assist with the control of some species
of noxious weeds and has contracted for approximately 1,000 head of angora goats to be used
along the Powder River in northwestern Campbell County.

District personnel have treated drainages east of the Powder River for leafy spurge with
backpack sprayers. Personnel walked approximately 42,000 acres to spot spray 55 acres of leafy
spurge.

The CCWPD personnel checked and sprayed 950 miles of county road rights-of-way for
noxious weeds in 2006. There were 765 lane miles of state highways treated by commercial
applicators. The railroad sprayed noxious weeds in their rights-of-way with a helicopter and
then re-sprayed in August because of a serious annual weed problem.*°

Additionally, the District cooperates with the City of Gillette to reduce mosquito numbers
and has mosquito larvacide for sale to energy companies, businesses, and individuals to treat
bodies of water to prevent mosquito development. Since the advent of West Nile Virus in the
county in 2004, the prevention of mosquito development is an important health and safety issue.
They also offer technical assistance with pesticide usage, application rates and sprayer
calibration, rent enclosed and open wire live animal traps, and have rental sprayers for noxious
weed control. Cost share programs are available to help reduce the cost of managing specific
weeds and pests.

Section 6.03 CAMPBELL COUNTY CULTURE

Campbell County citizens have a culture of managing and caring for natural resources.
The management, prevention, and eradication of noxious weeds, invasive species, and pests play
a vital role in maintaining the quality and productivity of natural resources. Early homesteaders
and landowners were concerned with the invasion of noxious weeds and pests, and current
landowners are actively involved in efforts to manage, prevent, and eradicate noxious weeds,
invasive species, and pests. Campbell County citizens recognize that controlling noxious weeds,
invasive species, and pests is important to maintaining the county’s natural resources and
aesthetic value of its natural scenery.

Section 6.04 CAMPBELL COUNTY ECONOMIC VIABILITY

The control, prevention, and elimination of noxious weeds, invasive species, and pests
are important to the industries of Campbell County. Rangeland is the single largest use of the
land with seventy seven percent (77%) dedicated to this use. The invasion and spread of noxious
weeds and pests can have a detrimental effect on ranching, farming, haying, and livestock
production. Although there is limited grain farming in northern Campbell County, it is important
that noxious weeds are controlled so grains produced in Campbell County provide the cleanest
and most wholesome food supply possible. Noxious weed control impacts the mining and

40 Campbell County Annual Report, Weed and Pest
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mineral extraction industries as these industries are required by federal agencies to monitor and
implement noxious weed prevention and management programs as part of their permitting and
operating processes. These industries are the most dominant economic forces in Campbell
County, and the failure to comply with these requirements impact their operations. Tourism is an
ever increasing economic factor in Campbell County and the management and/or elimination of
noxious weeds, invasive species, and pests help protect the health and safety of citizens, as well
as the aesthetic value of the natural scenery of Campbell County.

Section 6.05 CAMPBELL COUNTY SOCIAL STABILITY

The ability to utilize the natural resources within the county to their maximum potential
provides social stability to the county. Many of the jobs provided in the county are resource-
based jobs, such as mining, oil & gas production, hunting, recreation, and agriculture. The
management, prevention, and eradication of noxious weeds, invasive species, and pests play an
important role in the ability of industries to maintain or increase levels of production while still
maintaining healthy rangelands and an aesthetically pleasing landscape.

Section 6.06 GOAL

Prevention, eradication, control, and monitoring, of noxious weeds, invasive species, and
pests

Section 6.07 OBJECTIVES

Prevention of the introduction and spread of noxious weeds, invasive species, and pests
Eradication of noxious weeds,

Prevention and management of invasive plant species and pests on all land

Protection of the environment and the aesthetic value of the natural scenery

Industry and agri-business utilization of land and natural resources

Section 6.08 POLICIES
Campbell County will:

e Support the Campbell County Weed & Pest District in achieving their established goals
pertaining to noxious weeds, invasive species, and pests

e Support and encourage private landowners, industries and other agencies in their efforts
to monitor, manage, contain, prevent & eradicate noxious weeds, invasive species, and
pests on all land within the county utilizing all available programs

e Support the continued use of an integrated approach to noxious weeds, invasive species,
and pest control

e Support efforts to protect the aesthetic value of Campbell County’s natural scenery
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e Support agriculture and industry use of land and natural resources
Section 6.09 AGENCY MANDATES

e Wyoming Weed & Pest Control Act of 1973
Section 6.10 GUIDANCE

Since noxious weeds, invasive species, and pests are detrimental to the development and
use of Campbell County resources, they should be monitored, managed, prevented, and/or
eradicated with the use of Best Management Practices to reduce their existence and non-
beneficial effects to the county. Successful efforts in doing this will keep the lands aesthetically
pleasing and healthy, and will contribute to the health, safety, economic and social well-being of
Campbell County citizens.
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ARTICLE VII. WATER

Section 7.01 GUIDELINES:

For purposes of defining “guidelines” under Water for Campbell County, the following
subsections will be considered: a) surface water; b) groundwater; c) wetlands; and d) riparian
areas. The policy set forth for the achievement of the goal and objectives of this section shall be
consistent with the protection of:

Section 7.02 CAMPBELL COUNTY CUSTOM:

Campbell County is the headwaters for the Belle Fourche River and Little Powder River
drainages and contributes to the Powder River and Cheyenne River basins. Water has historical
importance in the West and Campbell County for domestic, agricultural, and industrial needs.
Native American tribes used natural water courses as landmarks and often as routes of travel.
Early settlements and homesteads were located in close proximity to water sources. Agriculture
and railroads, the predominant early industries in Campbell County, depended on water for their
existence. Current high users of Campbell County’s water resources include the municipalities
of Gillette and Wright, mining, oil and gas, agriculture, and rural subdivisions.

Wyoming surface and groundwater law is rooted in the doctrine of prior appropriation,
which generally established that the first party to put water to a meaningful use has the first right
to the water and sets priority as the mechanism for regulation of water rights. The State will not
allow a user to waste State water. An applicant may not appropriate the maximum amount of
water allowed by law unless that amount can be put to beneficial use. If a user fails to use water
or wastes the water, the State may terminate the user’s right to use that portion of State's water.
Stock water and domestic drinking water uses have consistently had preferred status in Wyoming
law.

Issues related to surface and groundwater includes both quantity and quality. Quantity is
generally regulated by the Wyoming State Engineer’s Office (WSEO) and quality is regulated by
the Wyoming Department of Environmental Quality (WDEQ). There are numerous water
quality rules, regulations, and statutes that must be met, including, but not limited to:

e Wyoming Pollutant Discharge Effluent System (WYPDES) Program
Industrial Wastewater Facility Construction
Release of Oil and Hazardous Substances
Public Wastewater Treatment Plants
Design and Construction of Sewage Systems
Public Water Supplies
Underground Injection Control Program
e Underground Storage Tanks
e Confined Animal Feeding Operations

Regulation of the water quality resource in Campbell County falls under the purview of

the WDEQ, the U.S. Environmental Protection Agency (USEPA), and increasingly, federal land
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managers. The State of Wyoming, through the WDEQ, enforces the Wyoming Environmental
Quality Act and has primacy over the Federal Clean Water Act.

Although there are federal and state regulatory agencies overseeing water quality,
Campbell County citizens believe strongly in locally led efforts to monitor and improve water
quality. The Campbell County Conservation District (CCCD) implemented a watershed
monitoring program in 2004 for the Little Powder River and, in 2005, for Donkey
Creek/Stonepile Creek. The CCCD is organizing watershed landowners to address water quality
issues in those watersheds at the local level.

Surface Water

Prior to statehood, a surface water right could be established upon filing with the
territorial officials. Rights established in this way are referred to as territorial rights, and became
adjudicated at the time of statehood. Five territorial surface water rights are known to exist
within Campbell County. Since 1890, water rights have been acquired by receiving a permit
from the WSEO.

Appropriation of surface water in Campbell County grew dramatically with successful
settling of the area. There were 106 permitted appropriations by 1910, when the county was
formed. By 1960, appropriation of surface water for storage (reservoirs) had increased to nearly
129,000 acre-feet. The beneficial uses of most of this capacity were irrigation and livestock
watering, in support of the major land uses of the county through that time. Several recreational
fisheries are also known to exist in this total.

At the end of 2006, a total of about 166,315 acre-feet of storage capacity had been filed
upon for Campbell County. These more recent appropriations may be largely associated with
newer land uses, including temporary water treatment and storage reservoirs in the minerals and
oil and gas industries.

Groundwater

Layered geologic sediments within the Wasatch and Fort Union Formations, including
commercial coal seams, provide Campbell County with potable water, especially for domestic
livestock use. Several historical wells in the county have been maintained by natural head
pressure as artesian wells.

Well yields in excess of 250 gallons per minute may be obtained from Fort Union wells
penetrating thick, saturated sandstones, areas in hydrologic connection with surface water, or
areas adjacent to clinker recharge zones. Horizontal down gradient movement dominates the
groundwater flow regime operating in the Fort Union Formation of the eastern Powder River
Basin. Low vertical permeability prevents downward leakage and recharge of the aquifers. In
general, flow paths are stratigraphically controlled or confined to sand or coal lenses and are
influenced by discharge in areas where pumping wells are highly concentrated.

The first water wells in Campbell County were registered in the early 1900’s. Through
1960, a total of 1,079 wells were registered in the county for beneficial use of groundwater.
These are primarily associated with livestock and domestic drinking water. Over the next 35
years, another 3,886 wells were registered with the WSEO for Campbell County. The beneficial
use for many of these is domestic drinking water, a reflection of the population increase which
occurred during this time. There was only one filing related to coalbed natural gas development
prior to 1990 under the heading of Industrial, Coalbed Methane. In the decade of the 1990’s, of
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those related to coalbed natural gas, there were 4966 filings with the majority (3253) listed under
the category of Coalbed Methane, Stock. During that time, there were 1349 listed for general
Coalbed Methane and 102 for Coalbed Methane, Miscellaneous. In the years from 2000-2006,
there are been 15,331 filings on surface water in Campbell County related to coalbed natural gas
development. Of those, 8394 are under Coalbed Methane, General, 5603 are under Coalbed
Methane, Stock and 781 are listed Coalbed Methane, Miscellaneous. The remainder are listed
under various subcategories of coalbed methane.*

The mineral industry, including coal, traditional oil and gas, coalbed natural gas (CBNG),
uranium, etc., which provide for the nation’s need for power, has differing needs of the water
resource. The coal industry depends on appropriations for activities such as water treatment and
dust control. CBNG development in Campbell County produces water as a bi-product to the
process of depressurizing the coal seams to release the entrapped gas. The discharge volumes for
such development increases as deeper coal seams, e.g., Big George, in the middle portion of the
Basin are tapped. Increased uranium development in southern Campbell County and the
Pumpkin Buttes impacts groundwater aquifers, both during exploration and in full-scale
development, especially under in-situ conditions.

Specific groundwater issues associated with industrial development include:

e Local and regional coal aquifer and Wasatch sand aquifer drawdown resulting
from CBNG development, as well as surface coal mining

e The rate of coal aquifer recharge after CBNG or mining operations cease

e Water discharged at the surface, filling reservoirs and creeks, creating many
wetlands and fishing ponds, and creating perennial streams in otherwise
ephemeral drainages

e Discharged water leaving the state

e Potential impacts to quantity and quality from in-situ uranium operations

Long-term drought, which can be a recurring event, has an impact on water issues in
Campbell County. Drought reduces available resources and puts competing interests at
potentially greater conflict with each other. As both long-term and short-term droughts can
occur, water planning can be difficult.

Wetlands

Campbell County is limited in the extent of natural wetland areas. Many areas currently
considered jurisdictional wetland areas, according to the U.S. Army Corps of Engineer
(USACOE) criteria, are enhanced by man’s historical and recent activities, whether that is a
ponded situation or linear drainage.

Man’s activities can have both a positive and negative impact on the creation and
maintenance of existing and proposed wetlands. Road crossings for federal, state, county, and
private entities impact existing streams. Disturbance acreage limits are defined by the USACOE
which allows an activity under existing nationwide permits or mandates a separate permit.
Mitigation for large-scale activity exceeding nationwide permit limitations is required.

Riparian Areas

! Wyoming State Engineer’s Office
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Riparian areas in Campbell County parallel the extent of major drainages and can be tied
into wetland areas. Many existing floodplains support cottonwoods and other riparian species, as
well as historic dryland hay production. Historic irrigated hay production in Campbell County is
generally limited to spreader dike systems and other means of diverting surface runoff during
high flow periods.

Man’s activities can also have both a positive and negative impact on the creation and
maintenance of existing and proposed riparian areas. Natural phenomena such as drought can
have a negative impact on cottonwood populations. Establishment of cottonwood seedlings
occurs through large-scale flow events that establish bare soil and sandbars. The damming of
natural waterways in the West can prevent these flow events from taking place. Riparian areas
can be impacted in long-term flooding situations. Controversy around the impact of grazing on
riparian areas is ongoing.

Section 7.03 CAMPBELL COUNTY CULTURE

Campbell County’s culture in regard to use of its water supplies is diverse today, but had
its foundations in agriculture and businesses that supported that industry. Nearly all of the first
water right permits for early uses of water in Campbell County were for livestock watering,
irrigation, and domestic use by ranchers and farmers, who generated most of the early settlement
in the county. Campbell County citizens recognize and respect the contributions of that culture
to the growth and development that has occurred up to the present time.

Campbell County’s culture is also rich with a respect for, and a dependence on, the
hunting opportunities that continue to draw population to the county. The development of water
facilities by those who secured early water rights is a huge factor in the historic and continued
distribution of wildlife across Campbell County, and in the culture supported by that wildlife.

Similarly, water developments created by the mineral, oil and gas, and grazing industries
are also indispensable in the protection, preservation, and broad dispersal of the wildlife species
that benefit the hunting culture. Campbell County citizens recognize the contribution of those
industries to the abundant wildlife populations in the county, and support enhancement of those
historically-secured water supplies within the framework of Wyoming law to meet the needs of
the present, more-diverse culture of the county, while at the same time diligently protecting and
defending the water rights of those founding industries.

Section 7.04 CAMPBELL COUNTY ECONOMIC VIABILITY

Water development and careful stewardship of the water resource are essential to its
economic stability as Campbell County’s economic viability is highly dependent on industries,
such as mining, agriculture, recreation, oil and gas development, all of which utilize the water
resource.

A reduction in economic activity in Campbell County could result in lower revenues
from severance taxes, ad valorem and sales taxes, impact the quality and number of jobs, and
limit access to much needed energy resources for the country.
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Section 7.05 CAMPBELL COUNTY SOCIAL STABILITY

Campbell County’s social stability is dependent on a stable and viable energy industry

providing high paying jobs directly and indirectly related to the production of minerals and
energy in the county. Agriculture is the predominant land use in Campbell County and provides
water and habitat for an abundance of wildlife. There are many jobs and businesses that are
directly and indirectly tied to the agriculture industry in Campbell County. Access to quality and
sufficient quantity of water are essential to the survival of industries and businesses that provide
Campbell County citizens with the means to make a living.

Section 7.06 GOAL

A water resource of sufficient quality and quantity to support industry and citizens needs

Section 7.07 OBJECTIVES

e Employment of the prior appropriation doctrine as adopted by the State of
Wyoming

e Water resource development that assures future growth and protection of
Wyoming water rights within agreements with neighboring states

e Quality and quantity of usable water through the efficient management,
development and use of water resources

e Agricultural and industrial viability as part of the custom and culture and
beneficial impacts on state and federal lands

e Wetland and water supply issues resolved at the local level

e Coordinated approach when establishing riparian management plans and use of
Best Management Practices

Section 7.08 POLICIES

Campbell County will:

Monitor water policy, water law, water use, and water development opportunities
Support the protection of private rights and interests in water development on state and
federal land
Support the appropriation and utilization of water rights currently provided under
Wyoming law for beneficial use as the most effective means for providing water
resources for agricultural, municipal, industrial, and domestic purposes.
Support the Campbell County Conservation District in efforts to:

o Ensure that productive watersheds are maintained to reduce erosion hazards

o0 Support locally-led watershed planning

o Promote public education by providing information to urban and rural

communities
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e Provide meaningful input when proposals to change the status quo arise

e Support the application of the Credible Data Legislation which provides the basis for
surface water quality monitoring

e Require credible science to be used in any decisions made regarding water resources

e Oppose policies that have not been through the proper regulatory processes, such as the
guidance document put forth by the Federal Land Managers Advisory Group (FLAG).

Section 7.09 GUIDANCE

Water is a valuable resource and commodity. It should be managed and conserved to
provide beneficial use and economic benefit for the county and its citizens. The use of science-
based, peer-reviewed, Best Management Practices will keep the resource available in quantities
and of a quality suitable for use by citizens, wildlife and industry. Local input in decision
making ensures that users have the most direct benefit. Wells and associated buried pipelines are
encouraged as an important way to provide water for year-round needs. Protection of an
adequate supply of potable water for the county’s residents and industries is essential.

The following excerpts of the Wyoming Constitution and examples of case law clearly
show the value of water and that local control and ownership of water lies within the State of
Wyoming. They also outline the property right value of the water. Campbell County adheres to
these principles and laws as they pertain to the ownership, management and title of water within
Campbell County.

“Water is State property. The water of all natural streams, springs, lakes or other
collections of still water, within the boundaries of the State, are hereby declared to be the
property of the State.” Constitution of the State of Wyoming, Article 8, Section 1, ratified
November 5, 1889.

“Control of water. Water being essential to industrial prosperity, of limited amount, and
easy of diversion from its natural channels, its control must be in the State, which, in providing
for its use, shall equally guard all the various interests involved.” Constitution of the State of
Wyoming, Article 1, Section 31, ratified November 5, 1889.

“Because Congress, in admitting Wyoming to the Union, 26 Stat. 222, ch. 664, ratified
the Wyoming Constitution, it clearly contemplated that whatever superior rights it might
temporarily or permanently hold in the waters of this State, the underlying ownership and control
would remain with the State.” Wyoming Supreme Court, State v. Owl Creek Irrigation District,
et. Al,, (Big Horn 1), (1998).

“U.S. must submit to State administration.” United States v. Bell, Colo., quoted by
Wyoming Supreme Court in State v. Owl Creek Irrigation District, et. Al., (Big Horn I), (1988).

“Under Wyoming law, the right to the use of water based on a prior appropriation for
beneficial purposes is a “property right,” so that no statute which the State might subsequently
pass can abridge that property right or reduce its value without infringing upon the constitutional
right of the owner.” Wyoming Supreme Court, Hughes v. Lincoln Land Company, 1939.

“It is the policy of Congress that the authority of each State to allocate quantities of
water within its jurisdiction shall not be superseded, abrogated or otherwise impaired by this Act.
It is the further policy of Congress that nothing in this Act shall be construed to supersede or
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abrogate rights to quantities of water which have been established by any State.” Federal Water
Pollution Control Act of 1972, as amended, 33 U.S.C. 466 et. seq. (Wallop Amendment).

“Where an irrigating ditch was constructed over and across unoccupied public lands of
the United States in 1889 and was used continuously thereafter for the purposes of irrigation, the
right of way therefore across such public land accrued and became a vested right under Sections
2339 and 2340, U.S. Rev. Stat., 43 U.S.C.A. Section 661.” Wyoming Supreme Court, CB & Q
Railroad Co. v. McPhillamey, (1911).

“Prior to FLPMA[Federal Land Policy Management Act],one availed himself of Section
661 [of the Act of July 26, 1866, allowing “Ditches and canals” a right-of-way across public
lands] by merely constructing a ditch or canal, no application to any official of the United States
beforehand being necessary for a right-of-way over public land. Section 509(a) of FLPMA, 43
U.S.C. Sec. 1769 (a) (1976), provides in pertinent part: “Nothing in this subchapter shall have
the effect of terminating any right-of-way heretofore issued, granted, or permitted.” Clearly,
since no consent or permission is required under Section 661 [of the 1866 Act] to initiate a right-
of-way, one who has complied with Section 661 on or before October 21, 1976, the effective
date of FLPMA, has a valid “right-of-way heretofore permitted” within the meaning of section
1769(a).” R.W. Offerle, 77 IBLA[Interior Board of Appeals] 80, 84-85 (1983), quoted in IBLA
94-886, BLM v. Mayland, 141 IBLA 158 (1997).

“Historically the reference to “ditches and canals” in the Act of July 26, 1866 was
interpreted broadly to encompass rights-of-way for reservoirs, dams, flumes, pipes, and tunnels.
See Roger G. Gervais, Patsy V. Gervais, 128 IBLA 43m 49=50 (1993), quoting Peck v. Howard,
167 P. 2d 753, 761 (Cal. A00.1946).” IBLA 94-866, BLM v. Martin Mayland, 141 IBLA 158,
(1997).

“The use of these ditches [on the National Forest] to bring water to ranches and farms of
the arid West is one of the oldest uses of the National Forests. These ditches have been vital to
economic and social development of the West.” Regional Forester, Gary E. Cargill, Rocky
Mountain Region, in a letter to Representative Ben Nighthorse Campbell, July 1987, regarding
P.L. 99-545, the “Ditch Bill.”

“l want to assure you that it is the policy of the Forest Service to ensure that private
property rights, including water rights, will be recognized and protected in the course of special-
use permitting decisions for existing water supply facilities. In addition, the Forest Service will
recognize and respect the role of the States in water allocation and administration. | agree that
the Forest Service should not take actions that reduce historical water supplies from facilities
located on national forest lands.” Agriculture Secretary Edward Madigan, in a letter to Senator
Malcolm Wallop, October 6, 1992, in response to Senator Wallop’s questions about P.L. 99-545,
the “Ditch Bill.”
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ARTICLE VIII. TIMBER

Section 8.01 GUIDELINES

The policy set forth for the achievement of the goal and objectives of this section shall be
consistent with the protection of:

Section 8.02 CAMPBELL COUNTY CUSTOM

It is the custom of Campbell County citizens to use the timber resource to enhance
quality of life, provide building materials, and receive economic benefit. Timber has historically
provided material for fencing, building, and heating in Campbell County. Timbered areas
provide wildlife habitat, hunting and recreational opportunities, domestic livestock grazing, and
opportunities for mineral, oil and gas development. Pine, juniper, and cottonwood trees continue
to be a source of lumber, although most timber cutting has been on a small scale. In the early
years of Campbell County, the timber was processed and sold locally. Currently, most of the
timber is hauled out of the county and processed in mills in other areas. Controlled burns by
private landowners and lessees in thickly timbered areas not accessible for timber harvest, have
aided in the prevention of catastrophic wildfires through the reduction of excessive fuel loads.

Section 8.03 CAMPBELL COUNTY CULTURE

It is the culture of Campbell County citizens to manage and care for the renewable
resource of timber in order to receive maximum benefit of the resource. Early homesteaders cut
trees and used them to fence their properties. There are still many miles of these early fences in
Campbell County. They also harvested trees for lumber to build their homes. Campbell County
citizens recognize that trees are a renewable resource and through good management practices,
can provide a continual supply of timber products such as fence posts, board lumber for
construction, sawdust & shavings, as well as habitat for wildlife and livestock, and recreational
opportunities.

Section 8.04 CAMPBELL COUNTY ECONOMIC VIABILITY

Although timbering has been a minor industry in Campbell County, it has played an
important part in the lives of its citizens, including reasonably priced fencing supplies and
building materials. The ability to utilize this renewable resource as needed has enabled many
county citizens to weather economic downturns and hard times. Use of dead trees for
supplemental heating in homes aids in reducing fuel loads for catastrophic fires and assists
citizens in reducing their home heating costs. There are many miles of ranch fences which
utilize juniper fence posts. Restrictions of use on timbered areas would be a detriment to the
hunting, recreation, mining, oil & gas, and agriculture industries.
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Section 8.05 CAMPBELL COUNTY SOCIAL STABILITY

The social stability of Campbell County relies on the ability of its citizens to have good

jobs, affordable housing, and the ability to utilize the resources within the county to their
maximum potential. Many of the jobs provided in the county are from resource-based industries
such as mining, oil & gas production, hunting, recreation, and agriculture. These industries
operate on private, state, and federal land on which there are timbered areas. There has been a
nationwide trend to lock up timbered areas from any kind of resource use. A lock-up of the
timbered areas in Campbell County would have a detrimental affect on these industries ability to
provide jobs to the citizens of Campbell County.

Section 8.06 GOAL

A sustained timber resource managed for optimum utilization

Section 8.07 OBJECTIVES

Diversity of age classes and species in timbered areas

Reduction of insect & disease damage

Prevention of build-up of excessive fuel loads

Improved wildlife habitat

Improved fire suppression and defensible space

Utilization of the timbered areas for economic and social benefit

Section 8.08 POLICIES

Campbell County will:

Support private, state, and federal land managers in proper management of timbered
areas through Best Management Practices (BMP’s) including, but not limited to timber
harvest, thinning, select cutting, fire management, and managed grazing practices for the
prevention of catastrophic wildfires

Support responsible multiple use in timbered areas for optimum natural resource
utilization, including, but not limited to, timber harvest, livestock grazing, mining, oil &
gas production, and recreation

Encourage input from local citizens and private governmental entities in state and federal
agencies pre-planning project implementation, Environmental = Assessment’s,
Environmental Impact Statement’s, and document development for timbered areas
Support the ability of its citizens to derive economic and social benefits from timbered
areas
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Section 8.09 GUIDANCE

Timber is a renewable resource and should be managed to provide economic benefit to
the residents of the county. The use of Best Management Practices will keep the resource
healthy, provide habitat for wildlife, prevent catastrophic wildfire, and contribute to the
economic and social well-being of Campbell County citizens. Because timber is a renewable
resource, other industry use of timbered lands, such as mining, oil and gas production, hunting,
recreation, and agriculture should be encouraged to optimize the greatest benefit from those
areas.
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ARTICLE IX. OUTDOOR RECREATION

Section 9.01 GUIDELINES

The policy set forth for the achievement of the goal and objectives of this section shall be
consistent with the protection of:

Section 9.02 CAMPBELL COUNTY CUSTOM

Outdoor recreation in Campbell County has evolved from very limited recreation
opportunities for the early settlers to the present vast array of recreation options. Historical
outdoor recreation included local horse racing, rodeos, baseball games, horseshoe pitching, and
swimming in local ponds when available. The modern sport of hunting and fishing was once an
essential activity to put food on the table.

From the settlement of Campbell County until the 1960’s, local residents easily found
landowners willing to allow access for legal sport hunting. After the population boom in the
1960’s, landowners had problems with both new residents and an influx of non-resident hunters,
many of whom did not respect the private property on which they were hunting. As a result,
much of the historic free access was lost as landowners posted their lands for “No Trespassing”.

Only eighteen per cent (18%) of Campbell County surface is state and federal land.
There is limited public access to these lands, as many of them are isolated parcels surrounded by
privately owned lands.  The Bureau of Land Management recently developed blocks of
accessible public land in Campbell County for limited outdoor recreation opportunities through
land trades with willing landowners. The Wyoming Game and Fish Department has recently
developed a public access program which has opened up thousands of acres of private land with
willing landowners for limited sport hunting and fishing in Campbell County. These programs
have strong public support.

Current outdoor recreation opportunities available in Campbell County are horse-related
activities, as well as outdoor sports, including baseball, football, soccer, radio-controlled aircraft,
hiking, hunting, fishing, snowmobiling, and all-terrain vehicle use where access is available.

Campbell County citizens have historically opposed converting privately owned land to
public ownership and support a policy of no net loss of private land.

Section 9.03 CAMPBELL COUNTY CULTURE

Campbell County culture is tied to the protection and preservation of private property
while providing adequate legal access for outdoor recreation on private, state, and federal land.
There are many local organizations in Campbell County, such as Pheasants Forever, Flycasters,
Back-country Riders, and Ducks Unlimited, who work to provide outdoor recreation
opportunities for their members.
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Section 9.04 CAMPBELL COUNTY ECONOMIC VIABILITY

The Campbell County economy, historically and currently, is tied to multiple use of
private, state, and federal land. Outdoor recreation is an important part of multiple use.
Tourism, through outdoor recreation, is important to the local economy, supports local
businesses and creates jobs. Campbell County must continue to work with state and federal
agencies to protect and continue multiple use of private, state, and federal land for outdoor
recreation opportunities.

Section 9.05 CAMPBELL COUNTY SOCIAL STABILITY

The ability of Campbell County citizens to enjoy outdoor recreation and natural resources
on private, state, and federal land contribute to the health and social well-being of the
community. Participating in outdoor recreation opportunities contributes to strong family ties
and structure.

Section 9.06 GOAL

Diverse outdoor recreation opportunities on private, state, and federal land while
protecting resources involved in those activities

Section 9.07 OBJECTIVES

e Coordination with state and federal agencies pertaining to outdoor recreation
opportunities on federal or state land

e Continued use of negotiated agreements to provide outdoor recreation opportunities

e Protection of resources used in outdoor recreation activities

Section 9.08 POLICIES
Campbell County will:

e Work with the Wyoming Game & Fish Commission to ensure that hunting and fishing
opportunities are available on private, state, and federal land

e Be involved with state and federal planning actions which affect outdoor recreation
opportunities

e Seek local input as needed regarding outdoor recreation issues

e Support local multiple use groups who work to benefit outdoor recreation

e Support responsible participation in outdoor recreation activities while protecting
resources
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Section 9.09 GUIDANCE

Campbell County citizens enjoy a multitude of outdoor recreation activities on private,
state, and federal land. Cooperative efforts between landowners and state and federal agencies
should continue to ensure that outdoor recreation opportunities remain available for citizens and
industries. Communication between landowners and users is essential for the protection of the
land and resources.
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ARTICLE X. WILDLIFE

Section 10.01 GUIDELINES

The policy set forth for the achievement of the goal and objectives of this section shall be
consistent with the protection:

Section 10.02 CAMPBELL COUNTY CUSTOM

Hunting and aesthetic enjoyment of wildlife are long-established customs in Campbell
County, and contribute significantly to its tax base. Campbell County enjoys a diverse and
abundant game and non-game wildlife population. Private, state and federal land provide vital
habitat for wildlife species managed for consumptive and non-consumptive uses. Big game
hunting defines the custom and economic viability for many private landowners, citizens, and
rural communities. The traditional and cultural uses of wildlife such as hunting, outfitting,
photography, and recreational enjoyment, are imbedded in the customs of Campbell County.
Wildlife and its significance to Campbell County have been a historical force for more than 130
years.

Historically, land in Campbell County has had multiple uses. Wildlife has flourished in
conjunction with mining, oil and gas development, livestock grazing, and farming, and has not
been unduly disturbed by roads, power lines, pipelines, housing developments, etc.  Many
wildlife species are a common sight in the municipalities of Gillette and Wright, rural housing
developments, mining areas and oil and gas fields.

The agricultural entities have increased the wildlife in the county as they increased the
availability of water, varieties of forage, and habitat protection through land management
practices. This increased the availability of wildlife recreation opportunities in the county due to
the abundance of all forms of big game animals native to the county. Active predator control of
coyotes, foxes, and mountain lions at present, and wolves, coyotes, foxes, mountain lions, and
bears in the past by private individuals, federal employees(i.e. U.S. Biological Survey in the
early decades of the 1900's), and local predator control boards, increased the availability of
wildlife for both consumptive and non-consumptive uses. Waterfowl is more diverse and
population numbers have increased over early settlement days due to the development of water
wells and man-made ponds and reservoirs, primarily for agricultural use and coalbed natural gas
water management. Both domestic livestock and wildlife utilize the abundant surface water from
these sources.

Statutory authority charges the Wyoming Game and Fish Department (WGF&D) to
preserve and enhance the wildlife resources for the use and benefit of residents and visitors to
Wyoming. The WGF&D is responsible for statewide habitat management, setting seasonal
harvest and production goals, and land use restrictions. Wildlife populations have generally
benefited from the cultural and customary practices since the creation of the state’s first wildlife
laws in 1869.
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Many issues relating to big game hunting management have surfaced. Hunting permit
numbers, distribution, season lengths and dates, and costs are some of the issues of controversy.
Campbell County has a custom of being involved during local meetings and management
planning efforts by the Wyoming Game and Fish Department.*?

Section 10.03 CAMPBELL COUNTY CULTURE

The first reports on Wyoming’s wildlife came from the trappers and early settlers of the
state. These reports indicated abundant elk, deer, antelope, bears, bison, game birds, and small
game populations. Early settlement of Wyoming was by trappers and fur traders who owed their
livelihoods to the wildlife resources.

As settlements expanded and the population of Wyoming grew, increased demands were
placed on the wildlife populations. By the late 19" century, market hunting, subsistence hunting,
the trade in wildlife parts, and severe winters in the 1880's had reduced Wyoming’s seemingly
endless wildlife to mostly small populations. Improved management techniques, continued
water development, and habitat improvement have resulted in wildlife population numbers that
exceed historic populations.

Data are collected on herds based on geographically defined boundaries. These
populations, or herd units, define management goals and objectives. For Campbell County,
antelope herds include Gillette (Hunt Areas 17, 18, and 19), Pumpkin Buttes (Hunt Areas 23, 25,
26 and 27), and Thunder Basin (Hunt Areas 7, and 24).

Since these herd units, or populations, do not fall exactly on the county lines, county
population estimates for big game represent approximations designed to provide historic trends
rather than precise population levels. Similarly, harvest information is collected for hunt areas
which do not fall along county lines.

Antelope

Antelope populations that include mostly Campbell County over the past 20 years have
varied from 30,000 to 70,000 antelope as estimated for the postseason or after hunting season
period. Peaks in antelope populations occurred just prior to the severe winters of 1978-1979, and
1982-1983, when populations included 50,000 to 70,000 antelope. The majority of antelope are
found south of Interstate 90 within Hunt Areas 23 and 24.

Antelope harvest and the number of hunters follow similar trends. In years of high
populations, the Game and Fish Department issue more licenses as well as additional harvest
permits in the form of multiple doe/fawn additional licenses. As populations decline, fewer
licenses are offered. Antelope harvests for hunt areas that include mostly Campbell County have
been between 3,000 and 15,000 antelope. The number of hunters for the same areas has also
varied based on the number of licenses offered and ranged between 3,500 and 12,500 antelope
hunters.

Deer

Campbell County has both mule deer and white-tail deer populations. However, mule

deer are much more abundant and represent the majority of the harvest. During the past 20 years,

%2 Report by Olin Oedekoven, local Wyoming Game & Fish Department Biologist
42



Campbell County Natural Resource and Land Use Plan
Adopted August 21, 2007

the area's deer herds have varied significantly based on environmental conditions. Peaks in deer
numbers occurred in 1978, 1983, and 1992 with lows following severe winters. For the past 20
years, the county's deer herds have been between 20,000 and 40,000 deer. The majority of the
deer are found north of Interstate 90 within Hunt Areas 17 and 18.

The number of no-resident deer licenses offered and additional license opportunities for
doe hunting largely determine deer harvest. As populations increased above objective levels,
deer seasons were fairly liberal with the taking of either does or bucks allowed on a general
license, as well as the opportunity for picking up an additional doe/fawn license. Following
severe winters when deer numbers fell below objective levels, hunters were limited to taking
only bucks and few, if any, doe/fawn licenses were offered. Over the past 20 years, deer harvest
for hunt areas that include mostly Campbell County have been 2,000 to 6,000 deer. The number
of hunters for this same period has varied from 2,500 to 6,000 sportsmen.

Elk

Campbell County has two elk populations, the Fortification elk herd (Hunt Area 2),
located west of Gillette, and the Rochelle Hills elk herd (Hunt Areas 113, 123 and 126), located
southeast of Gillette. These elk herds grew from releases of elk during the early 1950's, and have
been growing gradually ever since. EIk numbers over the past 20 years have been approximately
200 to 600 elk. Hunting seasons for elk have not been conducted every year since the mid 1970's.
When seasons for these herds are open, elk harvest includes 15 to 75 elk taken by 20 to 150 elk
hunters.

Upland and Migratory Species

Huntable populations in Campbell County include wild turkeys, cottontail rabbits, sage
grouse, sharp tail grouse, mourning dove, grey partridge, pheasants, and waterfowl. Hunting of
these species has been highly variable, depending on the population trends of these species.
Hunting is mostly limited to resident hunters. Turkey harvest has ranged from 10 to 75 birds. In
the most recent peak in bird hunting, harvest included about 200 sage grouse, 690 grey partridge,
1000 pheasants, 447 sharp tail grouse, and 1,000 mourning dove for the hunt areas mostly within
Campbell County. Waterfow! hunting and sport fishing opportunities are improving because of
the increasing amount of open water created by recent coalbed natural gas development.
Cottontail rabbit harvest includes 500 to 4,000 rabbits a year, depending on population trends.*®

Section 10.04 CAMPBELL COUNTY ECONOMIC VIABILITY

The economic impact of antelope hunting is based on estimates of hunter expenditures
per day spent hunting, or recreation days. These estimates are from economic surveys of hunters
by the University of Wyoming and the U.S. Fish and Wildlife Service. For hunt areas that
include Campbell County, antelope hunting represented an economic impact of about $2 to $5
million, much of which is contributed by non-residents. The economic impact of deer hunting
has been approximately $1.5 million to $3 million, much of which is generated by non-resident
hunters for guiding and hunter access to private lands. The economic impact from elk hunting
varies from an estimated $15,000 to $150,000 based on the number of recreational days spent by

“ 1bid
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both resident and non-resident hunters. These dollar amounts include expenditures for fuel, food
and lodging, gifts, game processing, taxidermy, access and outfitting/guiding fees, and hunting
supplies. Area ranchers benefit greatly from these expenditures, as fees for access, outfitting and
guiding can generate anywhere from $1,000 to $100,000 annually for a typical ranch.

A growing industry in recent years has been termed non-consumptive use of wildlife.
This includes wildlife viewing, wildlife photography, bird feeding, and backyard habitat
development. The Wyoming Game and Fish Department, in cooperation with the Gillette
Convention and Visitors Bureau, developed two wildlife loop tours for local tourism promotion.
McManamen Park (formerly Burlington Lake) attracts several thousand visitors each year to
view waterfowl and other wildlife. The economic impact of this activity to Campbell County has
not been determined, but is estimated to be fairly substantial. State-wide, the economic impact of
wildlife related tourism is on par with hunting, and may be even greater.*

Section 10.05 CAMPBELL COUNTY SOCIAL STABILTY

A stable, diverse and viable wildlife population is part of Campbell County’s heritage and
is vital to its citizen’s way of life. Campbell County’s continuing social stability is dependant
upon the ties of its citizens to the land and wildlife resources and the multiple uses and benefits
that wildlife provides. The wildlife resource is considered part of the social fabric of the county’s
citizens.

Section 10.06 GOAL

Sustainable wildlife populations of game and non-game species for hunting, recreation,
tourism, and economic development opportunities through science-based, peer-reviewed
principles of management, conservation, and harvesting levels

Section 10.07 OBJECTIVES

e Cooperative efforts and collaborative agreements between county citizens, local, state,
and federal governments, wildlife management agencies, and industry stakeholders

e Predator control based on credible science, peer review, economics, and logistics of
implementation

e Improved health and disease management of wildlife

e Reduction of wildlife disease being transmitted to domestic livestock and human
populations

e Local participation in broad based wildlife management decisions involving harvest and
conservation strategies

e Adequate open space capable of supporting diverse wildlife populations

e Local participation in federal designation of wildlife management/habitat areas

“ Ibid
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Section 10.08 POLICIES

Campbell County will:

Support efforts by the Wyoming Game and Fish Department and other wildlife
management agencies to reduce wildlife predation, increase hunting and fishing
opportunities within appropriate carrying capacities, decrease game damage conflicts,
and generally balance wildlife numbers with other factions representing the custom and
culture of multiple use values of the county
Support the recovery planning efforts for sensitive, threatened, and endangered species
that are consistent with this Plan
Support science based wildlife habitat conservation, development, and management
Support wildlife management agencies efforts to:

o Dedicate financial and personnel resources to predator management

o0 Dedicate financial, personnel, and laboratory resources to wildlife disease

management, such as rabies, brucellosis, bubonic plague, chronic wasting disease
(CWD) and West Nile Virus

o Dedicate funds to game damaged agricultural resources on problematic sites
Support state regulatory bond release criteria for mine reclaimed lands based on a
combination of established wildlife habitat (topographic relief, surface water
management techniques, establishment of perennial cover of vegetation, etc.) rather than
on woody plant density
Support state and federal funding and/or compensation to landowners for resource
enhancement to provide exceptional and/or unusual high habitat qualities for wildlife
Support one wildlife/animal interest representative on any state or federal agency team-
based decision making process pertaining to natural resources and wildlife
Seek cooperative solutions between energy development, natural resources, and wildlife
resources

Section 10.09 AGENCY MANDATES

The Constitution of the United States provides in Article 10 of the Bill of Rights that,

“The powers not delegated to the United States by the Constitution, nor prohibited by it to the
States, are reserved to the States, respectively, or to the people”. This is the basis by which the
state of Wyoming approaches the management of wildlife.

Under WS 23-1-103 . . . “all wildlife in Wyoming is the property of the State. It is the

purpose of this act and the policy of the State to provide an adequate and flexible system for
control, propagation, management, protection, and regulation of all Wyoming wildlife” . . .
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The Wyoming Game and Fish Department is the management agency for wildlife in the
State of Wyoming (WS 23-1-302). This agency is guided by WS Title 16, Chapter 4 to hold
open meetings and provide for public input. Historically, the Wyoming Game and Fish
Department has held public meetings prior to making wildlife management decisions.

The Wyoming Joint Powers Act (WS 16-1-101) allows for the cooperation of local
government and state agencies in achieving common goals.

In addition, the Wyoming Game and Fish Department must work in conjunction with the
U.S. Fish and Wildlife Service to manage wildlife habitat that is designated as critical to
endangered species. Such species hold a unique status in that they are property of the state but
are afforded protection under federal law.

Section 10.10 GUIDANCE

Campbell County contains habitat for a diverse and abundant number of wildlife that are
vital to the custom, culture, social, and economic stability of its citizens. It is imperative that
local citizens are involved and provide input into state and federal agencies planning and
management processes that involve wildlife within the county. Cooperative efforts between
local, state, and federal agencies in the management of wildlife will ensure that citizens will
continue to enjoy the benefits of abundant wildlife on private, state, and federal land.

Activities pertaining to wildlife in Campbell County include, but are not limited to,
hunting of elk, deer, antelope, bear, mountain lion, bobcat, coyotes, fox, grouse, rabbits, prairie
dogs, and waterfowl; aquatic recreation such as fishing; and passive recreation such as wildlife
viewing and bird watching

When predator survival rates are high, they threaten the continuing abundance of wildlife.
Predator control shall be based on a balance between best available science, economics and
logistics, and evaluated on a case-by-case basis.

Campbell County will be involved in programs and actions to minimize wildlife diseases
such as rabies, brucellosis, bubonic plague, chronic wasting disease (CWD), and West Nile
Virus. The incidences of these diseases represent a potential threat to citizen health and safety,
wildlife resources, and economic stability.
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ARTICLE XI. PREDATORY ANIMALS

Section 11.01 GUIDELINES

The policy set forth for the achievement of the goal and objectives of this section shall be
consistent with the protection of:

Section 11.02 CAMPBELL COUNTY CUSTOM

Predator control has been an integral part of local custom dating back before the
establishment of Campbell County. From 1895 to 1925, federal and state agents and local bounty
hunters took 36,160 wolves in Wyoming. In 1915, the U.S. Biological Survey began predator
control work in Wyoming.

In 1923, the Wyoming legislature asked the University of Wyoming to prescribe methods
for landowners' control of rodents and magpies. The Biological Survey was also asked to
cooperate and $35,000 was appropriated for this effort. In 1928, Ben Warner was sent to
Campbell County by the U.S. Biological Survey to work as a government trapper to control all
predators. John P. Fox joined him in 1929. In 1937, the Wyoming legislature provided bounties
of $2 for coyotes, bobcats, and wolves, and $15 for mountain lions. The Wyoming legislature
established that an emergency situation existed in 1941, and $40,000 was appropriated for
bounties. The legislature added porcupines, jackrabbits, and raccoons to the predator list in 1943,
and in 1966, badgers and red fox were added.

The 1943 legislative action authorized county mill levies of up to six mills for the
purpose of predator control. Sheepmen formed the Campbell County Predatory Animal Control
Board in 1945. The first board included Sandy Innes, George Wormwood, Gus Jacobs and W.P.
Parks. In 1958, the legislature authorized the Wyoming Department of Agriculture to cooperate
with the Interior Department in the control of porcupines, prairie dogs, ground squirrels, gophers,
jackrabbits, rats, mice, wolves, coyotes, mountain lions, bobcats and other carnivorous animals
or obnoxious rodents, which were destructive to livestock, game and poultry, or detrimental to
feed, crops, or public health. General fund appropriations for predator control in 1966 were
$250,000 in 1974 and $228,000 in 1977. Cattle were added as eligible livestock in 1977.

Sodium monofluoroacetate, commonly known as 1080, a very effective method of coyote
predator control, became available in the 1940’s and was widely used. In 1972, a presidential
executive order stopped interstate shipment of 1080, effectively ending its use as predator
control, although some 1080 was left available on the market for use against rodents. However,
the State of Wyoming was granted an injunction in court because the federal government did not
follow the laws and regulations for proper notification of the executive order. Therefore, the
citizens in Wyoming were able to continue use of 1080 until 1976. The 1966 Wyoming
legislative action enacted the first economic poison law.

The agricultural industry is impacted by predators when there are limited control options.
Predators continue to kill livestock, spread disease such as rabies and bubonic plague, and impact
the agricultural economy in Campbell County.
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Section 11.03 CAMPBELL COUNTY CULTURE

Predator management and control are embedded in the culture of Campbell County.
Since the late 1800’s, the historic land use is production agriculture based on livestock. Predator
control has benefited wildlife as well as domestic livestock. Economic losses to domestic cattle,
sheep, and wildlife are significant, and control of predators is an ongoing cultural practice in
Campbell County.

Increased domestic livestock production and the need to protect wildlife populations
required the establishment of formal predator control programs. The culture of managing
predators is confirmed by interviews with early Campbell County residents. Richard Mader
worked on many ranches in northern Campbell County in the early years of the county.
"Everyone carried a gun for predators,” recalls Mader, who lived with government trapper Perry
Ross during lambing season when he worked for W.P. Parks in 1937 and 1938. Coyotes were
wreaking havoc with lambs. Mader remembered one night when coyotes killed 41 lambs. Perry
Ross used trapping and hunting to control the coyote problem.*

Worth Lynde was also known as a good trapper and wolf hunter. Several big ranches in
southern Campbell County, i.e., Keeline, the Hawkeye and the 4J, paid Worth $100.00 per wolf
he brought in.* In 1923, Worth was sent word from the old Bishop ranch that wolves were
killing livestock. Worth went to the area and found a wolf den on the south side of the Belle
Fourche River. He covered the den and returned home to get young Jack Joe Lynde to help him.
They returned to the den, and Worth crawled into the den with his .25.35 rifle and killed the
female wolf. Then he crawled back out and tied a lariat rope around Jack Joe's leg and sent him
in after the pups. Jack recalls, "He would tie a rope on my leg and | would go back and get a hold
of the wolf and he would pull me back out. Then, | went back in after that and there were eight
pups in there. They were big. They made hamburger out of me, but I got all eight of them. They
chewed the dickens out of me”*’. Jack Joe recalls his dad getting $900 for the nine wolves.

Hunting and sport shooting of predators has become a recreational past-time and
commercial business opportunity for Campbell County residents. The reintroduction of wolves
and recovery of grizzly bears in other parts of Wyoming may pose future threats to the way of
life for Campbell County residents. Predator management is a necessary, integral part of
livestock production and wildlife management and considered part of the culture of the county’s
citizens.

Section 11:04 CAMPBELL COUNTY ECONOMIC VIABILITY

Domestic livestock production and outfitted hunting operations suffer economic loss
from unbalanced predator/prey populations. These businesses generate significant ad valorem

** Interview with Richard Mader, September 11, 1997

“® Interview with Jack Joe Lynde, October 13, 1988
47 :
Ibid.
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and sales taxes for Campbell County’s economy. Loss of livestock and decreases in wildlife
populations from predation cause a loss in these taxes to the economy. The owners of these
enterprises support many local businesses with their production dollars. Losses to their net
income result in a decrease of their dollars being circulated within the local economy.

Section 11:05 CAMPBELL COUNTY SOCIAL STABILILITY

Predators continue to impact domestic livestock production and wildlife populations in
Campbell County. Predator management is part of Campbell County’s heritage and is vital to it
citizens way of life. Campbell County’s continuing social stability is dependent upon the ties of
its citizens to domestic livestock, wildlife and predator management. Continued excessive
predator loss to livestock and wildlife contributes to family owned enterprises going out of
business causing social stress issues to those families.

Section 11.06 GOAL

Citizens and businesses free from personal injury and property loss due to predator
attacks, wildlife populations sufficient for hunting and recreation opportunities, and a balanced
predator/prey population based on credible science

Section 11.07 OBJECTIVES

e Maintain trapping and artificial calling methods as historic and environmentally sound
methods of predator control

e Recognize other means, including chemical control, as effective tools for keeping
predator populations under control

e Monitoring of predator-related activities of state and federal agencies as those activities
affect Campbell County

e Participate in decisions made by state and federal agencies in order for Campbell
County’s economic interests to be represented and protected

e Retention and expansion of an animal damage control plan, including, but not limited to
public or private bounties for the protection of livestock and crops on private land
bordering state and federal land

e Coordination of state and federal agency predator control actions and regulations with
those of Campbell County

e Employment of sound science in predator management decisions

Section 11.08 POLICIES
Campbell County will:

e Support efforts by the Wyoming Department of Agriculture, the Wyoming Game and
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Fish Department, and other wildlife management agencies to reduce predation on
domestic livestock and wildlife

e Support science-based predator control and management

e Support agricultural and wildlife management agencies efforts to dedicate financial and
personnel resources to predator management

e Predator control based on a balance between the best science available, economics, and
logistics, and evaluated on a case-by-case basis

e Support at least one agricultural representative on any team-based, decision-making
process which state and/or federal agencies undertake pertaining to predator control

Section 11:09 GUIDANCE

Increasing predator populations cause severe economic impact to production livestock
operations and a decrease in wildlife populations. When predator populations become out of
balance, they can become carriers of infectious diseases such as rabies and bubonic plague. The
incidences of these diseases represent a potential threat to citizen’s health and safety, wildlife
resources, and economic stability. Campbell County will be involved in programs and actions
which minimize infectious diseases in predator populations and keep predator/prey populations
from becoming unbalanced due to increased numbers of predators.

Predator control shall be based on a balance between the best available science,
economics and logistics, and evaluated on a case-by-case basis.
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ARTICLE XIl. THREATENED AND ENDANGERED SPECIES

Section 12.01 GUIDELINES
The policy set forth for the achievement of the goal and objectives of this section shall be
consistent with the protection of:

Section 12.02 CAMPBELL COUNTY CUSTOM

Campbell County lands provide vital habitat for fauna and flora for consumptive and
non-consumptive use. Management of fauna and flora in Campbell County are long established
customs. The relationship between game and non-game animals and the plants that perpetuate
their survival have created a long term sustainable environment.

Sustainable management of these resources defines the custom and economic viability for
many landowners, citizens, businesses, and rural communities in Campbell County. Historically,
Campbell County has supported multiple land use and resource protection resulting in an
abundance of fauna and flora. Agricultural entities have increased wildlife numbers through
increasing the availability of water, varieties of forage, and habitat protection by using improved
land management practices. The availability of wildlife recreation opportunities has increased
due to the abundance of native big game animals. Active predator control of coyotes, foxes and
mountain lions at present, and wolves, coyotes, foxes, mountain lions, and bears in the past by
private individuals, federal employees (i.e., U.S. Biological Survey in the early decades of the
1900's), and local predator control boards have increased the availability of wildlife for
consumptive and non-consumptive use.

Management issues relating to threatened and endangered fauna and flora are a
continuing concern. Campbell County has a custom of being involved with listing and
management planning efforts of the sensitive fauna and flora by regulatory agencies.

Section 12.03 CAMPBELL COUNTY CULTURE

Domestic livestock production, mineral development, residential development, and
recreational use have increased the need to protect fauna and flora resources within the county.
The culture of managing fauna and flora resources is confirmed by the commitment of county
residents and energy development companies to embrace and implement habitat conservation
practices such as water development projects, riparian protection, and winter range enhancement.

The historical culture in Campbell County has been to coordinate threatened and
endangered species management conflicts with local custom, culture, economic viability, and
social stability concerns.

Section 12.04 CAMPBELL COUNTY ECONOMIC VIABILITY

The management of threatened and endangered fauna and flora has the potential to
greatly impact the economic viability of Campbell County. The inability to locally manage
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predators such as wolves could result in substantial losses for domestic livestock producer and
local big game outfitters. Continued excessive losses of livestock, wildlife, and usable habitat
contributes to family owned enterprises going out of business creating economic losses in the
local communities. The loss of usable habitat resulting from the listing of a threatened and
endangered species could hinder the ability to manage resources in a profitable manner. The
slowdown in energy development caused by regulatory restrictions due to threatened and
endangered species listings results in loss of jobs and tax revenues, and companies potentially
going out of business.

Section 12.05 CAMPBELL COUNTY SOCIAL STABILITY

Threatened and endangered fauna and flora impact industries and citizens. Families and
businesses can experience economic and social stress due to continued excessive livestock,
wildlife, and habitat losses. The shut down of energy development caused by restrictions due to
threatened and endangered species listings results in declining revenues for individuals and local
governments. This in turn produces job layoff’s causing economic and emotional stress.
Science-based and sound management of threatened and endangered species is imperative to the
social stability of the county and its citizens.

Section 12.06 GOAL

Local involvement in the science-based listing and management of threatened and
endangered with prompt removal of listing based on recovery objectives

Section 12.07 OBJECTIVES

e Notification and coordination by state and federal agencies with Campbell County in the
listing and management of threatened and endangered species

Local participation in the listing and management of threatened and endangered species
Science-based decisions regarding land and resources

Management of threatened and endangered species according to state and federal statutes
Adequate resource compensation for private property owners adversely affected by
threatened and endangered species listing and management

e Protection of private property rights and interests

Section 12.08 POLICIES
Campbell County will:

e Be involved with actions to list threatened and endangered species
e Coordinate with state and federal agencies in the listing and management of threatened
and endangered species
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e Require sound science in the listing of threatened and endangered species

e Support efforts to improve habitat and management practices in order to prevent the
listing of a species

e Require the prompt removal of a threatened and endangered listing once recovery
objectives have been met

e Work to protect private property rights

Section 12.09 GUIDANCE

The listing and management of threatened and endangered species has the potential to
prevent property owners from using their property according to their desired management plans.
It also has the potential to slow down or prevent energy development causing an economic
slowdown and loss of tax dollars. Campbell County should be proactively involved in listing
processes and in efforts to prevent the listing of threatened and endangered species through
habitat improvement, conservation efforts, and management practices. Private property
stakeholders and companies who could be adversely impacted by such listings should be actively
involved in the process. If a listing occurs, Campbell County should seek to have the listing
removed once recovery numbers and objectives are met.
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ARTICLE XI1l. MINERALS, OIL, AND GAS

Section 13.01 GUIDELINES

The policy set forth for the achievement of the goal and objectives of this section shall be
consistent with the protection of:

Section 13.02 CAMPBELL COUNTY CUSTOM

Mineral extraction industries have long been part of the history and custom in Campbell
County as reflected in this 1995 history written by Shelly Ritthaler for the Tri-County Electric
Association (now Powder River Energy Corporation, or PRECorp):

As late as 1850, over 90% of the material we burned in the United States was
wood. During and after the Civil War, America began to take steps toward industrial
world power. One of those steps was to make coal our primary energy source. By the
time we rang in the new century, coal accounted for almost three-quarters of the total
energy we consumed. We continued to make good use of our other natural resources:
wood still made up roughly one fifth of the total usage, with the remainder divided
equally between crude oil, natural gas and hydroelectricity. The popularity of coal
dimmed as the premier source of energy. Drilling rigs punched holes into the earth's
deep oil pools, and petroleum became the energy source of choice. Fuel oil was cleaner
and more efficient than coal for home heating, manufacturing, and other energy uses. The
petroleum star rose and coal fell in popularity. By 1950, coal still accounted for 40% of
the country's total energy consumption; that figure dropped to 25% in 1960, and finally
down to 17% in 1973. Things changed drastically that year ... when the Organization of
Petroleum Exporting Countries, or OPEC, imposed an oil embargo. The OPEC nations
refused to sell their oil to America and held back shipments to raise crude oil prices. Cars
lined up at gas pumps, and gas prices went up daily. Our interests focused on the energy
shortage, and what it meant to each of us. Thus, we turned to coal in the 1970's as the
energy source to combat our oil dependence.

In the same time frame, the Clean Air Act was passed in 1970, mandating that
coal-fired generating plants must improve air quality with reduced emissions. One way
they could do this cheaply was to burn low-sulphur high-BTU coal. The largest unbroken
concentration of this type of coal just happens to sit in the middle of Campbell County, in
the Wyodak coal seam, a part of the Upper Fort Union formation. Thus, Campbell
County coal drew nationwide attention. Coal companies quickly snapped up coal leases
in Campbell County's Powder River Basin. During the 1970's, development of this
valuable natural resource began.

Coal

Campbell County is situated on the eastern edge of what is probably the largest single
deposit of coal in the United States that is economically recoverable by surface mining methods.
The Tongue River member of the Fort Union Formation is the most prolific coal-bearing
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formation in Wyoming. The Wyodak Zone (upper Fort Union Formation) has the greatest
potential for strippable coal reserves in the western United States. The Wyodak seam frequently
ranges between 70 feet and 120 feet thick and lies at a relatively shallow depth under much of
Campbell County.*® Economically recoverable coal reserves for sub bituminous low rank coal
are considered to be those deposits more than five feet thick and occurring at a depth of less than
1000°’. Strippable deposits depend upon the thickness of the coal and overburden, as well as the
burning characteristics and quality of the coal. The U.S. Geological Survey determined that coal
with a stripping ratio of 0 to 5 cubic yards of overburden per ton of coal falls into the strippable
coal category. With more than 20 billion tons of economically mineable coal near the surface,
Campbell County leads all other counties in the U.S. in this category.*®

One of the first coal mines opened in 1922 was the Peerless. It became Wyodak Coal
Mine in 1927, and it has been a steady source of employment ever since. There are currently 13
mines operating in Campbell County. Powder River Coal is in the permitting process for its
School Creek Mine, which will become the 14™ mine in operation. Production in 2006 was
429.3 million tons of coal.>® The top ten producing mines in the country are located in Campbell
County making it the nation’s prime source of domestic coal production. These mines produce
over thirty six percent (36%) of the nation’s coal used for electrical generation.

Oil and Gas

The first oil well was drilled in Campbell County in 1941 starting the era of oil
exploration, and the first commercial oil field was discovered in 1948. Production boomed in the
late 1960’s and early 1970’s, earning Gillette the title of “Energy Capital of the Nation”. This
was followed by the “bust” in 1986 with oil production on the decline until 2006, when it
experienced its first increase in 20 years.

Most of the oil and gas producing fields in the county are stratigraphic traps, as

opposed to anticlinal traps common to the major producing fields in the remainder of the

State of Wyoming. The traps are thick, discontinuous channels, beach, or offshore sands.

Beach and offshore sands usually have a north-south trend to them in Campbell County,

while the discontinuous channels have an irregular configuration. Production comes from

the middle portion of the stratigraphic column. More than one-half of the oil production

comes from the Muddy Sandstone, and over 50% of that comes from the Minnelusa,

Dakota Sandstone, Mowry Shale, Turner Sandstone, Niobrara Shale, Sussex, Parkman

and Ferguson Sandstones. The Muddy Sandstone yields 97% of the total conventional

gas production with most of the remainder primarily coming from the Ferguson and

Sussex Sandstone.*

Natural gas production followed similar lines of oil production until the 1990’s when
new technologies were developed to extract coalbed natural gas from the coal seams in Campbell
County. Sporadic development began in the late 1970’s, but no large scale efforts were seen

“ "Comprehensive Planning Program"; City of Gillette/Campbell County, June 1978; p. D7

*Ibid., pp. D7-D8
%0 Gartrell, Peter “Railroads haul out record coal production” Gillette News Record, January 14, 2007
%! Shelly Ritthaler 1995 history written for Tri-County Electric (now PRE-Corp)
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until the late 1980’s. The early development focused on shallow coal targets in areas of proven
reserves, such as those by the Campbell County Airport, along the Highway 59 corridor between
Gillette and Wright, and isolated targets near Recluse. Production went into full swing by the
late 1990’s, driven by several factors, including the increasing price of natural gas and new
technologies that decreased well costs. Those technologies have continued to evolve into more
efficient methods of extracting the gas from the coal seams. A by-product of this production is
water, which must be drawn off the coal seams in order to release the gas. Companies must use
environmentally sound, acceptable methods of handling the quantities of water that are produced.
Water management plans are created by the company to meet local, state, and federal
regulations, as well as the surface owner’s needs. Stock ponds, wetlands, wildlife ponds, and
irrigation are some of the ways that the produced water is managed and put to beneficial use.
Because of the fine textured soil which is predominant in Campbell County, a great deal of care
must go into using this water for irrigation purposes. Companies are also looking at re-injecting
the water into deeper formations as another way to handle the produced water.

There are approximately 19,000 completed oil and gas wells within the borders of
Campbell County, 16,000 of which are coalbed natural gas wells.

Well permit applications rose from 42 permits in 1990 to 4,500 permits in 2000, and have
topped out at just over 22,000 existing coalbed natural gas (CBNG) permits by the end of 2006.
Production of natural gas from CBNG wells has also risen rapidly since the early days. Total
CBNG production in 1990 was 2,215,000 thousand cubic feet (Mcf). As well numbers
increased, so did production and it achieved a total volume of 124,900,000 Mcf by the beginning
of 2000 and totaled 164 billion cubic feet at the end of 2006.

As a result of the growth in coalbed natural gas production, Wyoming recorded its
highest level of natural gas production in 2006 and ranked second in natural gas production in
the United States.

That same year, Sublette County was the largest natural gas producer in Wyoming,
followed by Campbell and Sweetwater Counties.>® The majority of gas deposits in Campbell
County are relatively shallow (less than 5000 feet), while the gas deposits in southwestern
Wyoming are deeper (greater than 5000 feet). Currently, natural gas is found at depths of less
than 2000 feet in Campbell County. In 2005, coalbed natural gas accounted for ninety four
percent (94%) of all gas produced in Campbell County.>

Uranium

When the Atomic Energy Commission began looking in 1946 for domestic sources of

uranium, it guaranteed a market and tempted prospectors with bonuses. Since uranium

had been known in Wyoming since 1918, people bought Geiger counters and went
hunting. The uranium they found varied from high-grade in eastern Fremont County to

low-grade in the Pumpkin Buttes area of Campbell County and what they found was 35%

of this nation’s known uranium reserves. This new boom was a repeat of old times in

Wyoming. A complex pattern of land and mineral rights resulted in litigation. In the

52 Wyoming Oil and Gas Conservation Commission
53petroleum Association of Wyoming website, January 31, 2007.<http://www.pawyo.org/facts>.
* Kristiansen, B.J., .Coal Bed Methane Coordination Coalition, E-mail interview. January 20, 2006.
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Pumpkin Buttes of Campbell County, the U.S. Department of Interior withdrew 65,343
acres from public entry, and then reopened it.>

There is a limited amount of uranium mining done in the county today. The 2006
assessor’s report showed uranium with an assessed value of approximately $67,000.

Section 13.03 CAMPBELL COUNTY CULTURE

Campbell County has a long history of supporting responsible economic development
and has actively supported mining, mineral development, and oil and gas production resulting in
a vibrant economy while minimizing environmental impacts. Mining companies have purchased
tracts of land in order to obtain the necessary land to allow for current and future mining
operations.  Surface owners and mineral owners have negotiated surface use agreements and
mineral lease agreements with oil and gas companies to allow development.

Split estate ownership has at times been a contentious issue in the recent coalbed natural
gas development. While approximately twelve per cent (12%) of the surface is owned by the
federal government, over seventy (75%) of the minerals under the surface are federally owned.
The Bureau of Land Management (BLM) approves the leasing and development of these federal
minerals through a lengthy permitting and regulatory process. Through the Record of Decision
and Resource Management Plan Amendments for the Powder River Basin Oil and Gas project
(WY-070-02-065), the BLM gained regulatory authority on the private surface land over federal
minerals through the following language “In order to meet the consistency requirements of
FLPMA [Federal Land Policy Management Act], the same standards used for environmental
protection of federal surface are also applied to the federal mineral portion of split estate lands.
The impacts to surface resources and surface uses from BLM-authorized mineral development
must be considered not only on BLM administered public lands but also on split-estate lands.”*®
Since Wyoming law makes the mineral estate the dominant estate, private surface owners find
themselves faced with allowing federal actions such as wildlife and cultural studies on their
private lands, or face the possible threat of condemnation by companies.

Section 13.04 CAMPBELL COUNTY ECONOMIC VIABILITY

Campbell County’s economic viability is highly dependent on the ability to produce,
market, and deliver mineral and energy products to consumers in Campbell County, within the
State of Wyoming, and across the United States. This continued development is a critical
component of the county’s economic base. The ability to continue this economic activity is
dependent on a number of factors, including environmental regulation and transportation issues.

% shelly Ritthaler 1995 history written for Tri-County Electric (now PRE-Corp)
% Record of Decision and Resource Management Plan Amendments for the Powder River Basin Oil and Gas Project
(WY-070-02-065)
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Campbell County mines employ over 4,000 workers whose average income is over
$70,000 per year. This wage level is twice the state average of $32,000 per job.*’

From 2004 through 2006, oil, gas, and coal have exceeded the prior year’s assessed
value. When comparing all of Wyoming’s twenty-three counties, Campbell County contributes
over twenty per cent (20%) of the states taxable valuation.® Campbell County is the highest
producer of oil and coal production in the state, and is second in natural gas production.>®

The 2006 assessed valuation of Campbell County was $4,261,303,982. Of this amount,
eighty nine percent (89%) was attributable to coal, oil, gas, uranium, miscellaneous minerals,
public utilities, telephone, pipelines, Rural Electric Associations (REAS), and railroads.

Section 13.05 CAMPBELL COUNTY SOCIAL STABILITY

Campbell County’s social stability is based on high-paying direct and indirect jobs
related to mineral extraction in the county and depends on these industries being stable and
viable. Over twenty five percent (25%) of the jobs in Campbell County are directly attributed to
these industries and supporting operations.®® The historical boom and bust cycle of extraction
industries caused by cyclical market prices, governmental regulations, and world events cause
loss of jobs and business failures. Employees are faced with relocating for other employment and
moving away from homes and families, social service agencies resources are stretched thin, and
the county’s tax base is reduced. A stable, productive extraction industry creates jobs and
provides a strong tax base for the county to provide services to its citizens.

Section 13.06 GOAL

Continued development and production of valuable mineral resources while maintaining
and enhancing the environment

Section 13.07 OBJECTIVES

e Extractable resource development with science-based reclamation practices and land
stewardship

e Positive working relationships with the mineral extraction industry

e Timely access to state and federal minerals and oil and gas leases with reasonable
stipulations

e ldentification, prioritization, periodic review, and updating of mineral development
locations in order to mitigate conflict with rural development, roads, and infrastructure

" Wyoming Mining Association Website
%8 2006 Annual Report Wyoming Department of Revenue
%State of Wyoming. Wyoming Business Council, Wyoming 2005 Energy and Mineral Yearbook. Cheyenne: State
Printing Office, page 63.
8 Campbell County Economic Development Website-http://www.ccedc.net/data.html
58




Campbell County Natural Resource and Land Use Plan
Adopted August 21, 2007

e Mitigation of split estate and eminent domain issues while preserving private property
rights

Section 13.08 POLICIES
Campbell County will:

e Support reasonable state and federal environmental regulations that do not deter the
production of extractable resources

e Recognize private property rights in relation to extractable resource development

e Encourage extractable resource projections to aid in long-term state and federal land use
planning

e Require credible science and engineering to be employed in decisions regarding land and
resources

Section 13.09 GUIDANCE

The development and production of extractable resources are vital to the custom, culture,
social, and economic stability of Campbell County. Mineral resources support a multitude of
industries, activities, and governments. Development of these resources occurs on private, state,
and federal land. Because of the split-estate nature of mineral and land ownership within
Campbell County, many stakeholders have an interest in these developments. Campbell County
will seek to protect private property rights while encouraging the development and production of
extractable resources in an environmentally responsible manner. Campbell County will work
with state and federal land managers to ensure that local input is received in resource
management issues that may affect these resources and stakeholders within the county.
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ARTICLE XIV. TRANSPORTATION AND RIGHTS-OF-WAY

Section 14.01 GUIDELINES

The policy set forth for the achievement of the goal and objectives of this section
shall be consistent with the protection of:

Section 14.02 CAMPBELL COUNTY CUSTOM

It is the custom of Campbell County citizens to be able to travel freely across the
state and federal land of this county. Campbell County was formed around the railroad,
and its ability to move people, mineral products, manufactured goods, and livestock with
ease. Many of these same products are delivered to market this way today. Utility
corridors and pipelines help to get products to markets outside of the county as well.
Rural life requires significant travel to complete daily routines. Campbell County
citizens use local and county roads crossing private, state and federal land in order to
conduct business, go to work, school and shop. Outdoor recreation is a custom enjoyed
by the citizens, and largely takes place on state and federal land. Access to and across
these lands with roads and rights-of-way is vital to Campbell County citizens and
industries.

Transportation routes require access or easements across private, state, and federal
land. At times, eminent domain becomes an issue in acquiring these. Railroads and
some public utilities have the right of eminent domain, which can hamper a landowner’s
ability to negotiate agreements and receive fair compensation for the use of or loss of his
land to transportation routes. Campbell County citizens support private property rights in
eminent domain issues and the right of landowners to be fairly compensated.

Section 14.03 CAMPBELL COUNTY CULTURE

It is the culture of Campbell County citizens to utilize and manage federal, state,
and private land for its many uses while maintaining the private property rights of
landowners. Minerals are mined from the earth, and shipped to markets on railroads. Oil
and natural gas are transported out of the county through a network of pipelines installed
throughout the county. Electricity is produced and sent to market via transmission lines.
Goods are transported into and out of the county on county, state, and federal highways.
Landowners and businesses work together to extract our natural resources and transport
them to market. Campbell County residents enjoy the recreation provided by state and
federal land. Hunting, fishing and camping are some of the favorite activities on these
lands.

Section 14.04 CAMPBELL COUNTY ECONOMIC VIABILITY
The economic viability of Campbell County depends on the ability of citizens and
industries to utilize state and federal land when creating rights-of-way in order to

transport goods, travel, or recreate. Industries such as the railroads, minerals, and mining
are dependent on rights-of-ways and other various methods of transportation to get their
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products to market. These industries have the highest average wage jobs in the county
and the most jobs of any sector. Recreation, such as hunting, fishing, hiking, all terrain
vehicle use, and camping on state and federal land in Campbell County, is enjoyed by its
citizens, and draws tourism dollars from non-residents to the county.

Section 14.05 CAMPBELL COUNTY SOCIAL STABILITY

The social stability of Campbell County is dependant on the ability of the
residents to have good jobs in a variety of trades. Campbell County residents enjoy a
comfortable standard of living, good infrastructure and outdoor recreation based on the
ability to utilize the county’s resources. Efficient methods of transportation and the
ability to gain rights-of-way across private, state and federal land is vital to the industries
that provide the majority of jobs in Campbell County. At the same time, the private
property rights of landowners whose property is used for these rights-of-way must be
protected

Section 14.06 GOAL

Development of new, efficient transportation methods and rights-of-way, and
preservation of historic transportation methods and rights-of-way across private, state,
and federal land

Section 14.07 OBJECTIVES

e Preservation of historic rights-of-way and routes across state and federal land in
pursuit of mining, ranching, farming, logging, recreational activities, motorized
vehicle use, and all other historic uses

e Preservation and development of highways and transportation systems, railroads,
utility corridors and other forms of rights-of-way and routes to best serve
Campbell County and its citizens

e Enhancement of economic development with efficient transportation methods,
routes, and rights-of-way

e Mitigation of eminent domain issues in development of transportation rights-of-
way

e Local involvement in roadless designations by the United States Forest Service

Section 14.08 POLICIES
Campbell County will:

e Identify mechanisms to help maintain the uses of existing rights-of-ways to and
across state and federal land

e Support local efforts to maintain existing and develop new rights-of-ways and
transportation routes

e Employ sound science in decisions regarding land and resources

e Cooperate and coordinate with state and federal agencies in planning and/or
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decision making processes regarding transportation rights-of-way and routes
Support and encourage efforts to develop utility corridors where feasible
Support the protection of private property rights in rights-of-way acquisition

Section 14.09 HISTORIC DEFINITIONS OF HIGHWAY

The Plan adopts the following definitions as they relate to transportation routes

and rights of way.

1866 Bouviers Law Dictionary-Highway: A passage or road through the
country, or some parts of it for the use of the people. The term highway is a
generic name for all kinds of public ways.

Brande’s, 1867-Highway: In English Law, a highway is a way over which the
public at large has a right of passage, and includes a horse road, or a mere
footpath, as well as a carriage road. Any way common to all people, without
distinction, is a highway.

1867 Burrills Law Dictionary-Highway: A public way or road; a way or passage
open to all; a way over which the public at large have a right of passage. Called
in some of the old books, high street. Every thoroughfare which is used by the
public, and is in the language of the English books, “common to all the king’s
subjects” is a highway, whether it be a carriage-way, a horse-way, a foot-way or a
navigable river. The word highway is the genesis of all public ways.

Section 14.10 CASE LAW THAT USES THE TERM “HIGHWAY”

In Colorado, the term ‘highways’ includes footpaths. Simon v. Pettit, 651 P.2d
418, 419 (Colo. Ct. App. 1982), aff’d, 687 P.2d 1299 (Colo. 1984). “Highways”
under 43 U.S.C. 932 can also be a road “formed by the passage of wagons, etc.,
over the natural soil.” Central Pacific Railway Co. v. Alameda County, 284 U.S.
463, 467, 52 S. Ct. 225, 226, 76 L.Ed. 402 (1932). The trails and wagon roads
over the lands which became part of the Colorado National Monument were
sufficient to be “highways” under 43 U.S.C. 932 [R.S. 2477]. 634 F. Supp. At
1272.

“The term highway is the generic name for all kinds of public ways, whether they
be carriage-ways, bridle-ways, footways, bridges, turnpike roads, railroads,
canals, ferries, or navigable rivers.” Bouv. Law Dictionary, Rowle’s Third Rev.
p.1438, Tit. Highway; Elliott, Roads and Streets, p. 1; 25 Am. Jur, 340. Parsons
v. Wright, 27 S. Ed. 2d 534 (N.C. 1943)

A highway is commonly defined as a passage, road, or street which every citizen
has a right to use . . . A highway includes every public thoroughfare, “whether it
be a carriage way, a horse way, a foot way, or a navigable river.” Summerhill v.
Shannon, 361 S. W. 2d,271(Ark.1962)

“Roads” and “highways” are generic terms, embracing all kinds of public ways,
such as county and township roads, streets, alleys, township and plank roads,
turnpike or gravel roads, tramways, ferries, canals, navigable rivers . .. Strange
v. Board of Commissioners of Grant County, 91 N.E. 42 (Ind. 1910).

Highways, as they were originally developed, were for the convenience and easy
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passage of person on foot, on horseback, in vehicles drawn by horses or oxen,
and also for the transportation of commodities by the same means. They were
open to unrestricted use by all persons. City of Rochester v. Falk, 9 N.Y.S.2d
343 (1939).

e The word “highway” as ordinarily used means a way over land open to the use of

the general public without unreasonable distinction or discrimination, established
in @ mode provided by the laws of the State where located. Lovelace v.
Hightower, 50 N.M. 50, 168 P.2d 864 (1946).

e Travel and transportation of goods by wheeled vehicles is not the only use to

which a highway may be put. One walking or riding horseback, or transporting
goods by packhorse, over a way, which the public is constantly using, is a use of
such a way as a highway. Hamp v. Pend Oreille County, 172 P. 869, 870 (Wash.
1918).

e “User is the requisite element, and it may be by any who have occasion to travel

over public lands, and if the use by only one, still it suffices.” Wilkenson v.
Dept. of Interior, 634 F.Supp. 1265, 1272 (D. Colo. 1986).

Section 14.11 WYOMING STATUTORY REQUIREMENTS

Wyoming Sessions Laws 1895, Chapter 69: Section 1. All roads within this
State shall be public highways which have been declared by law to be national,
State, territorial or county roads. All roads that have been designated or marked
as highways on government maps or plats in the record of any land office of the
United Stated within this State, and which have been publicly used as traveled
highways, and which have not been closed or vacated by order of the board of
county commissioners of the county wherein the same are located, and the board
or officer charged by law with such duty shall keep the same open and in repair
the same as in the case of roads regularly laid out and opened by order of the
board of county commissioners.”

W.S. 24-1-104. Management and Control of County Roads: All county roads
shall be under the supervision, management and control of the board of the county
commissioners of the county wherein such roads are located, and no county road
shall hereafter be established, altered or vacated in any county in this State, except
by authority of the board of the county commissioners of the county wherein such
road is located, except as is otherwise provided by law.

W.S. 24-3-101. Resolution by County Commissioners; Petition of County
Electors; Alteration Authority Specified. (a) The board of county commissioners
of any county, may, on its own motion by resolution duly adopted, where it deems
the public interest so requires, initiate the procedure for the establishment,
vacation or alteration of a county highway, as the case may be, by setting forth in
such resolution the point of commencement, the course and the point of
termination of said road to be established, altered or vacated, as the case may be,
and thereafter following out the provisions of article 2, chapter 52, Wyoming
Revised Statutes, 1931, not inconsistent therewith.
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(b) (i) Any person desiring the establishment, vacation or alteration of a county

highway shall file in the office of the county clerk of the proper county, a petition

signed by five (5) or more electors of the county residing within twenty-five (25)

miles of the road proposed to be established, altered, or vacated, in substance as

follows: To the Board of County Commissioners of Campbell County. The

undersigned ask that a county highway, commencing at . . . . and running thence .

. and terminating at . . . . be established (altered or vacated as the case may be).

(if) With said petition shall be filed a list containing the names and also the
known post office address of each person owning or having an interest in any
land over which the proposed establishment, vacation or alteration of a county
highway is to be made.

(d) In altering any county highway under this article or any other road dedicated
by recorded plat as a public road, a board of county commissioners may change
the designation of any road to a private road. If a board alters any road, is shall
reserve the access rights of the area landowners and permit governmental
agencies to retain access to that road for performing essential public services. It
may also designate a nongovernmental entity to be responsible for the
maintenance of any road altered pursuant to this section.

e ldentification of County Roads: W.S. 24-3-201. Purpose of procedure. The
legislature finds that due to inaccurate and inconsistent records, there exist roads
which are seldom used, not maintained and are not identified as or believed by the
public to be county roads but are, in fact, county roads. Recognizing the
numerous difficulties resulting from the existence of such county roads, the
legislature finds it in the best interest of the public to create a procedure to
identify county roads, thereby altering and vacating these abandoned or
unnecessary county roads without survey.

Section 14.12 AGENCY MANDATES

e Revised Statutes 2477 (R.S. 2477) States, in its entirety:  “Sec. 8. And be it
further enacted, that the right of way for the construction of highways over public
lands, not reserved for public uses, is hereby granted.” Sec 8 of the Act of July
26, 1866, 14 Stat. 253, later codified at 43 U.S.C. 932.

This statute has been interpreted innumerable times over the 130 years since its passage
by state and federal courts and by the Department of Interior. These interpretations have
consistently outlined fundamental, core principles, which have guided its application over
the years. In particular, the statute has been applied universally by reference to state law.
Furthermore, the definitions under state law of terms such as “highway” and
“construction” have always been honored. In recent years, there has been a growing
effort to ignore or twist these clear precedents. A major recent example is the regulations
proposed several years ago by the Department of Interior. Even a casual review of the
precedent outlined here demonstrates conclusively that they do not provide a fair
treatment of this legal history and the definitions, which were relied upon for the 110
years that the offer under R.S. 2477 was open. The following outline provides just a few
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quotations from the vast body of administrative and court-made law and the legislative
history of this statute.

This grant [R.S. 2477] becomes effective upon the construction or establishing of
highways, in accordance with the State laws, over public lands not reserved for public
uses. No application should be filed under this act, as no action on the part of the Federal
Government is necessary (56 1.D. 533 (May 28, 1938).

These regulations were retained, virtually unchanged, for 110 years:

No application should be filed under R.S. 2477, as no action on the part of
the Government is necessary . .. Grants of rights-of-way referred to in the
preceding section become effective upon the construction or establishment
of highways, in accordance with the State laws, over public lands, not
reserved for public uses. (43 C.F.R. 244.58 (1963).

In 1986, the Department of Interior recognized its duty to honor prior, valid existing
rights:
“A right-of-way issued on or before October 12, 1976, pursuant to then existing
statutory authority is covered by the provisions of this part unless administration
under this part diminishes or reduces any rights conferred by the grant or the
statute under which it was issued, in which event the provisions of the grant or the
then existing statute shall apply”. (43 U.S.C. 2801.4) (February 25, 1986)
The Department also recognized the role of state law when making representations to the
courts:
“The parties are in agreement that the right of way statute is applied by
reference to State law to determine when the offer of grant has been
accepted by the “construction of highways.” Wilkenson v. Dept. of
Interior of United States, 634 F.Supp. 1265, 1272 (D. Colo. 1986) (citation
omitted)
State courts have also been consistent in their treatment of R.S. 2477 rights-of-way:
Under this act [R.S. 2477] highways could be established over public lands not reserved
for public uses while they remained in the ownership of the government. Congress did
not specify or limit the methods to be followed in the establishment of such highways. It
was necessary, therefore, in order that a road should become a public highway, that it be
established in accordance with the laws of the State in which it was located. Ball v.
Stephens, 158 P.2d 207, 209 (Cal. Ct. App. 1945)

It has been held by numerous courts that the grant [under R.S. 2477] may be accepted by

public use without formal action by public authorities, and that continued use of the road
by the public for such length of time and under such circumstances as to clearly indicate
an intention on the part of the public to accept the grant is sufficient. Lindsay Land &
Livestock v. Churnos, 285 P. 646, 648 (Utah, 1930)

By this act [R.S. 2477] the government consented that any of its lands not reserved for a

public purpose might be taken and used for public roads. The statute was a standing offer
of a free right of way over the public domain, and as soon as the agents of the public, or
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the public itself accepted it in an appropriate manner, a highway was established.
Streeter v. Stalnaker, 61 Neb. 205, 85 N.W. 47, 48 (1901)

Federal courts have concurred:

The salient issue is whether the scope of R.S. 2477 rights-of-way is a question of State or
federal law . . . Especially when an agency has followed a notorious, consistent, and
long-standing interpretation, it may be presumed that Congress’ silence denotes
acquiescence: “Government is a practical affair, intended for practical men. Both officers,
lawmakers, and citizens naturally adjust themselves to any long-continued action of the
Executive Department, on the presumption that unauthorized acts would not have been
allowed to be so often repeated as to crystallize into a regular practice. That presumption
is not reasoning in a circle, but the basis of a wise and quieting rule that, in determining
the meaning of a statute or the existence of a power, weight shall be given to the usage
itself, - even when the validity of the practice is the subject of investigation.” United
States v. Midwest Oil Col, 236 U.S. 459,472-73, 35 S.Ct. 309,312-13, 59 L.Ed. 673
(1915) . . . The perfection of an R.S. 2477 right-of-way admittedly is a different issue
[from] its scope. However, all of the above-cited cases concern the conflict between an
alleged R.S. 2477 right-of-way and a competing claim of right to the land. The cases
subsume the question of scope into the question of perfection; and indeed a critical part
of many of the State law definitions of perfection included the precise path of the
purported roadway. Having considered the arguments of all parties, we conclude that the
weight of federal regulations, State court precedent, and tacit congressional acquiescence
compels the use of State law to define the scope of an R.S. 2477 right-of-way. Sierra
Club v. Hodel 848 F.2d at 1080, 1083. (Citations omitted.)

Ordinarily, this expression of intent [by the State legislature] would constitute valid
acceptance of the right-of-way granted in Section 932. That section acts as a present
grant, which takes effect as soon as it is accepted by the State . . . All that is needed for
acceptance is some “positive act on the part of the appropriate public authorities of the
State, clearly manifesting an intention to accept . .. .” Wilderness Society v. Morton, 479
F.2d 842, 882 (D.C. Cir. 1973), (quoting Hamerly v. Denton, Alaska, 359 P.2d 121, 123
(1961); citing also Kirk v. Schultz, 63 Idaho 278, 282, 119 P.2d 266, 268 (1941); Koloen
v. Pilot Mound Township, 33 N.D. 529, 539, 157 N.W. 672, 675 (1916); Streeter v.
Stalnaker, 61 Neb. 205, 206, 85 N.W. 47, 48 (1901)

“Under R.S. 2477, a right-of-way could be established by public use under terms
provided by State law.” Sierra Club v. Hodel, 675 F.Supp. at 604. “Whether the roads
have been established under the provisions of R.S. 2477 is a question of New Mexico
law.” U.S. v. Jenks, 804 F.Supp. 232, 235 (D.N.M. 1992). “Whether a right of way has
been established is a question of State law.” Shultz v. Department of Army, U.S., 10
F.3d at 655.

10™ Circuit Court of Appeals on the importance of State law:

The United States Circuit Court of Appeals for the 10" Circuit, commenting on “more
than four decades of agency precedent, subsequent BLM policy as expressed n the BLM
Manual, and over a century of State court jurisprudence” on this issue:
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The adoption of a federal definition of R.S. 2477 roads would have very little
practical value to BLM. State law has defined R.S. 2477 grants since the statute’s
inception. A new federal standard would necessitate the re-measurement and re-
demarcation of thousands of R.S. 2477 rights-of-way across the country, an
administrative dust storm that would choke BLM’s ability to manage the pubic
lands . . . That a change to a federal standard would adversely affect existing
property relationships squarely refutes Sierra Club’s allegation that the use of a
State law standard unfairly prejudices the federal government. R.S. 2477 right
holders, on the one hand, and private landowners and BLM as custodian of the
public lands, on the other, have developed property relationships around each
particular State’s definition of the scope of an R.S. 2477 road. The replacement
of existing standard with an *“actual construction” federal definition would disturb
the expectations of all parties to these property relationships. Sierra Club v.
Hodel, 848 F.2d at 1082-1083.

FLPMA [Federal Land Policy Mangement Act] admittedly embodies a congressional
intent to centralize and systematize the management of public lands, a goal that might be
advanced by establishing uniform sources and rules of law for rights-of-way in public
lands. The policies supporting FLPMA are not relevant to R.S. 2477’s construction. It is
incongruous to determine the source of interpretative law for one statute based on the
goals and policies of a separate statute conceived 110 years later. Rather, the need for
uniformity should be assessed in terms of Congress’ intent at the time of R.S. 2477’s
passage. Id.

The Federal Land Policy Management of 1976 (FLPMA) states:

Nothing in this Act, or in any amendment made by this Act, shall be
construed as terminating any valid lease, permit, patent, right-of-way, or other
land use right or authorization existing on the date of approval of this act.
FLPMA 701(a), 43 U.S.C. 1701 note (a).

All actions by the Secretary concerned under this Act shall be subject to
valid existing rights. FLPMA 701(h), 43 U.S.C. 1701 note (h).

Nothing in this title [43 U.S.C. 1761 et seq.] shall have the effect of
terminating any right-of-way or right-of-use issued, granted or permitted (FLPMA
509(a), 43 U.S.C. 1769(a)).

The Wyoming Wilderness Act of 1984:

o Section 401(b) 5 — *“unless expressly authorized by Congress, the
Department of Agriculture shall not conduct any further statewide roadless
area review and evaluation of National Forest System lands in the State of
Wyoming for the purpose of determining their suitability for inclusion in
the National Wilderness Preservation System.”

0 Section 504 — “Congress does not intend that the designation of wilderness
areas in the State of Wyoming lead to the creation of protective perimeters
or buffer zones around each wilderness area. The fact that non-wilderness
activities or uses can be seen or heard from within any wilderness area
shall not, of itself, preclude such activities or uses up to the boundary of
the wilderness area” P.L. 98-550-Oct. 30, 1984.
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Section 14.13 GUIDANCE

Campbell County recognizes the importance of transportation routes and rights-
of-way for its citizens and industries and supports the protection of private property rights
in the development of such. Campbell County will support local involvement and input
into state and federal agencies actions which may affect transportation and rights-of way
in the county. Campbell County will oppose road closures, obliterations, re-construction,
retirement, or any other term used where there may be possible R.S.2477 (see agency
mandates) rights-of-way across federal land.
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ARTICLE XV. ENERGY DEVELOPMENT AND INFRASTRUCTURE

Section 15.01 GUIDELINES

The policy set forth for the achievement of the goal and objectives of this section
shall be consistent with the protection of:

Section 15.02 CAMPBELL COUNTY CUSTOM

Campbell County is known for its vast oil reserves, gas production, mining, and
increasing power generation facilities. Responsible mining and mineral exploration is an
important, historic multiple use of private, state, and federal land and resources in
Campbell County. Today, Wyoming is the leading coal producer in America and
Campké)lell County produces thirty six percent (36%) of the coal mined in the United
States™".

One of the first major mines opened in Campbell County in the 1922. Generating
electric power from local coal resources has a long history beginning at the Wyodak Coal
Mine. The operations were purchased in 1923 by the Homestake Mining Company, then
based in Lead, South Dakota, and sold to Black Hills Power and Light in 1956. Wyodak
Coal Mine was the first surface mine in the West and has been a steady source of
employment for county residents since it opened.

Oil exploration began in the 1940’s and the first commercial oil field was
discovered in 1948. Almost fifty years later, production of coalbed natural gas began. In
2005, coalbed natural gas accounted for ninety four percent (94%) of all gas produced in
Campbell County.®

Eminent domain and split estate issues come into play in the acquisition of land
and negotiation of surface use agreements for energy development and infrastructure.
Campbell County citizens support the protection of private property rights in these issues.

Section 15.03 CAMPBELL COUNTY CULTURE

Protection of the land, environment, and private property rights are fundamentally
important to the citizens of Campbell County who actively support mining, mineral
development, oil and gas (including coalbed natural gas) exploration, and power
generation.

As Campbell County looks to the future, clean coal technologies, oil and gas
reserves, and renewable energy sources have the potential to play an important role in
developing a diverse energy portfolio in the region. In addition, as Campbell County
moves toward increased coal generation, such items as emissions reductions, offsets
provided by renewable energy and the use of clean coal technologies will become
increasingly important. Renewable energy resources include wind, solar, and biomass.

3Wyoming Mining Association
82 Kristiansen, B.J., .Coal Bed Methane Coordination Coalition, E-mail interview. January 20, 2006.
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Section 15.04 CAMPBELL COUNTY ECONOMIC VIABILITY

Campbell County’s economic viability has been greatly enhanced by developing
and transporting its natural resources and industry products. Rail transportation was
developed in 1889 in order to provide access to market for the ranching industry, and the
first shipment of cattle bound for Chicago left on August 12, 1891. Since that time, other
transportation systems have been built to transport oil, gas, coal, and electricity to
markets locally, regionally, and nationally. Coal mining, railroading, and agriculture
have sustained the economy, with agriculture continuing as the largest employer into the
1970°s%. Today, the energy industries of coal mining, oil, and gas production provide
the highest average wage jobs for any one sector.®*

Increased electric generation in Campbell County over the years has ensured an
affordable and reliable supply of electricity and enabled increased economic productivity
and development. Tri-County Electric Association began supplying Campbell County
residents with electric power in 1945. In 1996, Tri-County and Sheridan-Johnson Rural
Electric Associations merged their electric cooperatives and formed Powder River
Energy Corporation (PRECorp). Today, PRECorp has more than 9,000 miles of
transmission and distribution lines serving over 20,000 customers in five counties in
northeast Wyoming and is the fourth largest, as well as, the fastest growing rural electric
cooperative in the United States based on load.® In order to meet mounting gas
production, mining, and related electricity needs in Campbell County, PRECorp
estimates it will need to supply an additional fourteen megawatts of electricity every year
until 2019.%

Campbell County is experiencing record years for assessed value. In 2004 through
2006, oil, gas, and coal have exceeded the prior year’s assessed value. When comparing
all of Wyoming’s twenty-three counties, Campbell County contributes over twenty per
cent (20%) of the State’s taxable valuation.®’

Campbell County is the highest producer of oil and coal in the state and is second
in natural gas production.®® In 2006, Wyoming recorded its highest level of natural gas
production and ranked second in natural gas production in the United States.

That same year, Sublette County was the largest natural gas producer, followed by
Campbell and Sweetwater Counties.” The majority of gas deposits in Campbell County
are relatively shallow (less than 5000 feet), while the gas deposits in southwestern
Wyoming are deeper (greater than 5000 feet). Currently, natural gas in Campbell County
is found at depths of less than 2000 feet. In 2005, coalbed natural gas accounted for
ninety four per cent (94%) of all gas produced in Campbell County.™

6% Campbell County Land Use Plan, Draft Section 4.05(a), page 30.

8 Campbell County Land Use Plan, Draft Section 4.05(b), page 30.

% PRECorp Website, January 31, 2007. <http://www.precorp.coop/AU/Jobs/Jobs1.cfm.>
%6B|eizeffer, Dustin. “It Takes Energy to Make Energy.” Casper-Star Tribune,
http://casperstartribune.net/articles/2004/12/27/news/wyoming, December 27, 2004.

672006 Annual Report Wyoming Department of Revenue

%8State of Wyoming. Wyoming Business Council, Wyoming 2005 Energy and Mineral Yearbook.
Cheyenne: State Printing Office, page 63.

% Hargrove, Brantley “Oil Production up for first time in 20 years” Gillette News Record, January 14, 2007
"petroleum Association of Wyoming website, January 31, 2007.<http://www.pawyo.org/facts>.

™ Kristiansen, B.J., .Coal Bed Methane Coordination Coalition, E-mail interview. January 20, 2006.
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Section 15.05 CAMPBELL COUNTY SOCIAL STABILITY

A stable and viable energy industry is part of Campbell County’s heritage and is
vital to the way of life of its citizens. Campbell County’s continuing social stability is
dependent upon the ability of its citizens to access state and federal land to ensure
existing and future energy development and transportation. At the same time, it is
important that residents continue to have access to state and federal land for activities
such as agriculture, recreation, and hunting. These and other historic uses play an
important role in Campbell County’s social stability.

Section 15.06 GOAL

Enhanced and increased production, processing, and transportation of Campbell
County’s energy resources

Section 15.07 OBJECTIVES

e Electrical power generation using low-sulfur Powder River Basin coal, oil and
gas, and renewable energy resources

e Use of land and resources to accommodate new growth and foster economic
development

e Diversification of the county’s economic base through the development and
demonstration of renewable energy and clean coal technologies such as fuel
enhancement, coal-to-fuels, and advanced combustion

e Improved rail, pipeline, and electrical transmission facilities to transport energy to
markets throughout the region and the United States

e Public utility facilities corridors planned, designed and located in a coordinated
manner

e Protection and promotion of Campbell County interests through participation in
state and federal land and resource planning processes

e Mitigation of eminent domain and split estate issues

e Protection of private property rights

Section 15.08 POLICIES
Campbell County will:

e Support continued development of coal, gas and oil resources on state and federal
land as a critical component of the county’s economic base

e Encourage and support energy development projects that will ensure an affordable
and reliable supply of electricity

e Encourage the development of renewable energy resources

e Promote value added advanced coal technologies
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e Promote the investment and permitting of a regional transmission grid to facilitate
the transfer of resources out-of-state

e Work with the Wyoming Infrastructure Authority to assist in the planning of
transmission lines

e Support railroad track expansions to ensure adequate rail capacity in the Powder
River Basin

e Encourage major utilities, such as oil and gas pipelines and high voltage electric
transmission lines, to use existing utility corridors where feasible

e Pursue and maintain cooperative working agreements and relationships with
federal and state agencies including, but not limited to the Bureau of Land
Management, the U.S. Forest Service, and the Wyoming State Planning Office

e Develop a working relationship with land managers to provide input with state
and federal agencies in preplanning project implementation, Environmental
assessments, and Environmental Impact Statements for energy development and
infrastructure

e Review NEPA documents to ensure consistency and compatibility with county
efforts and objectives

e Support the protection of private property rights in eminent domain and split
estate issues

Section 15.09 GUIDANCE

Campbell County has actively supported mineral development, oil and gas
exploration, and electric power generation which has resulted in a vibrant economy.
Campbell County will continue its policy to protect private property rights while
encouraging the development, production, and transportation of its vast resources.
Campbell County will actively pursue and maintain cooperative working relationships
and agreements with federal and state agencies to ensure that local input is received on
issues that may affect resources within the county. Promotion and development of
advanced coal technologies, such as waste coal utilization, enhancement and purification
of fuel resources, production of transportation fuels and/or other marketable chemical
products, and advanced electrical generation processes should be encouraged.
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ARTICLE XVI. AIR QUALITY

Section 16.01 GUIDELINES

The policy set forth for the achievement of the goal and objectives of this section
shall be consistent with the protection of:

Section 16.02 CAMPBELL COUNTY CUSTOM

The citizens of Campbell County, as well as the state of Wyoming, value a clean
environment, including clean air. Campbell County has been very proactive over the
years to maintain air quality, including actively maintaining dirt and gravel roads, and in
many instances, paving roads to prevent degradation of air quality. However, such things
as drought, energy production, agriculture, wind, transportation, and wildfires can impact
regional air quality. Industry and the county have worked cooperatively to address air
quality issues in the county. Most of the coal mining in Campbell County was developed
under the Surface Mining Control and Reclamation Act (SMCRA) and the Wyoming
Environmental Quality Act. The mines are among the most productive and largest
operations in the world and included in their permits are strong commitments to
maintaining air quality.

Section 16.03 CAMPBELL COUNTY CULTURE

Campbell County has a long history of supporting responsible economic
development while maintaining air quality. Campbell County has actively supported
mining, energy and mineral development, power generation, agriculture, etc. over the
years. The result has been a vibrant economy, while minimizing environmental impacts.

Section 16.04 CAMPBELL COUNTY ECONOMIC VIABILITY

Campbell County’s economic viability is highly dependent on the ability to
produce, market, and deliver mineral and energy products to consumers in Campbell
County, the state of Wyoming and across the United States. The ability to continue this
economic activity is dependent on a number of factors, including environmental
regulation pertaining to air quality in Campbell County.

Failure to meet any or all of these air quality requirements could result in a
reduction in economic activity in Campbell County, which would limit revenue sources
such as severance, ad valorem, and sales taxes for the county and the state of Wyoming.
This reduction in economic activity in Campbell County would impact the quality and
number of jobs in Campbell County and limit access to much needed energy resources
for the country.
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Section 16.05 CAMPBELL COUNTY SOCIAL STABILITY

Much of Campbell County’s social stability is based on high-paying direct and
indirect jobs related to the production of minerals, energy, and agriculture. Maintaining
Campbell County’s social stability depends on these industries being stable and viable.

Section 16.06 GOAL

Air quality sufficient to protect human health and the environment and to allow
for continued economic productivity and development

Section 16.07 OBJECTIVES

e Cooperative agreements and collaboration to minimize emissions and share costs

e Reasonable air quality standards and regulations that are fair to the rural arid West

e Broad-based solutions that benefit all citizens of Campbell County with the
consideration of the impact of those decisions on the economy and well-being of
the county

Section 16.08 POLICIES
Campbell County will:

e Work to ensure that air quality controls are applied equitably among contributing
sources, and that they are not applied to natural events, such as drought and wind
events that are beyond the control of sources

e Support the development and implementation of a Natural Events Policy (NEAP)
to address situations that impact air quality and are beyond the control of a source
or group of sources

e Support policies that keep air quality resources in Campbell County at a
sufficiently high level to allow for continued long term resource use and
development

e Participate in air quality issues in order to protect the interests of the county

e Oppose policies that have not been through the proper regulatory processes, such
as the guidance document put forth by the Federal Land Managers Advisory
Group (FLAG).

e Support efforts to collect local climatic data and other events affecting air quality

Section 16.09 GUIDANCE

Since Campbell County is a mix of private, state and federal land, air quality
issues affect a broad spectrum of land ownership and industries. There are numerous
federal and state air quality rules, regulations, and statutes that must be met, including:

e National Ambient Air Quality Standards for particulates (fine and coarse), sulfer
dioxide (SOy), nitrogen oxide (NOy), and ozone
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Mercury reduction

Prevention of Significant Deterioration (PSD)
Regional Haze

Clean Air Act and Amendments

Regulation of the air quality resource in Campbell County falls under the purview
of the Wyoming Department of Environmental Quality, the U.S. Environmental
Protection Agency, and increasingly, federal land managers. The State of Wyoming has
primacy over implementation and enforcement of air quality issues in Wyoming.
However, federal land managers are frequently interjecting more into air quality
permitting activities in order to protect visibility at Badlands National Monument and
Wind Cave National Park in South Dakota. This has caused a significant tightening of
available air resource for development of projects in Campbell County.

Maintaining and improving Campbell County’s air quality resource requires
cooperation between local, state, and federal agencies along with industries, landowners,
and citizens who are affected by air quality. It is of such significant value to the
economic viability of Campbell County and the state of Wyoming that it will require
close and continued monitoring of the factors impacting air quality, and the impact of
agency regulations and standards on industry.
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APPENDIX A
Legal Authority and Coordination

In addition to federal authorities and collateral legislation, the authority for
Campbell County’s land use planning process is derived from state statutes passed by the
Wyoming Legislature. The legislature has empowered the counties to pursue this process
beginning with general county powers then flowing to specific authority to plan and
coordinate at the county level.

County Organization, Functions, and Duties
Section 1: W.S. §18-2-101. General Powers

(a) Each organized county in the state is a body corporate and politic. The
powers of the county shall be exercised by a board of county commissioners
which may:

0] Sue and be sued;

(i) Purchase property for the use of the county and acquire real
property at tax sales, as provide by law;

(iii)  Sell or convey property owned by the county, when it is in the best
interests of the county;

(iv)  Make contracts and perform other acts relating to the property and
concerns of the county in the exercise of its corporate or administrative
powers;

(v) Exercise other powers as provided by law;

(vi)  Establish a surface water drainage system, utilities and drainage
management.

Section 2: W.S. §18-2-108. Joint Powers

Joint Powers provides that as a county, Campbell County may jointly create and
operate projects and facilities with other local governments for a common purpose.

Section 3: W.S. §16-1-101. Authority to Cooperate

In exercising, performing or carrying out any power, privilege, authority, duty or
function legally vested in any one (1) or more of them by Wyoming law, the state of
Wyoming, and any one (1) or more of its counties, municipal corporations, school
districts, public institutions, agencies, boards, commissions and political subdivisions,
and any officer or legal representative of any one (1) or more of them, may cooperate
with and assist each other, and like entities or authorities of other states, the United States
and the Eastern Shoshone and Northern Arapaho Tribes of the Wind River Reservation.
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Cooperation may be informal or subject to resolution, ordinance or other appropriate
action, and may be embodied in a written agreement specifying purposes, duration,
means of financing, methods of operations, termination, acquisition and disposition of
property, employment of executive and subordinate agents and other appropriate
provisions.

Section 4: W.S. §9-8-101-302. Land Use Planning

The Wyoming Land Use Planning Act provides that there should be a State Land
Use Commission and empowers that Commission to adopt a state-wide land use plan and
to receive public and governmental input on all aspects of the plan on a continuing basis.
The Commission is to coordinate its land use activities with other state agencies,
commissions and departments and to provide technical assistance and information to
counties, municipalities and other political subdivisions of the State. Id at §9-8-202.

Section 5: W.S. §9-8-301. Development of Plans

€)] All local governments shall develop a local land use plan within
their jurisdiction. The plans shall be consistent with established state
guidelines and be subject to review and approval by the commission.

* % *
(c) All counties shall develop a countywide land use plan which shall
incorporate the land use plans of all incorporated cities and town within
the county.

Federal Authority

Pertinent federal laws and regulations require that plans for federal natural
resource management that include activities, programs, and efforts be both coordinated
and consistent with county land use plans and policies. It is important to remember that
the development of a county land use plan is completely different than completion of a
county zoning regulation. Zoning entails the description of certain uses that will be
allowed on specific parcels of land. Land use plans describe the general industrial basis
necessary for economic support and quality of life of the county. Although zoning may
be based upon land use planning, zoning does not have to be completed, or even
contemplated, for county government to participate in federal planning processes through
the completion of a county land use plan.

In part, the Campbell County Natural Resource and Land Use Plan describes the
amount and type of commaodity, recreational, or other industrial land uses that provide the
tax base for Campbell County. Accordingly, the Plan defines the environment, custom,
culture, and the economic and community stability of Campbell County.

The meaning of several terms should be understood when reading federal statutes

and regulations. Federal statutes are enacted by Congress. Statutes are relatively
permanent because they can only be abolished or amended by Congress in a process
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which is long and arduous, though not impossible. Regulations are promulgated by
various agencies of the federal government to carry out the intent of the statutes. The
regulations must be developed and amended through an internal development and review
process that allows and considers public input. The final regulations provide the
guidelines and processes used by the agencies to carry out the statutes because their
content is controlled by the executive branch of government. Nevertheless, once
regulations are in effect, the agencies are required to follow them. Sometimes, further
guidance is necessary to carry out regulations. Agencies can then develop internal
policies for guidance to accomplish their mission.

The following definitions, taken from Black's Law Dictionary, are important to
keep in mind when dealing with federal laws and regulations. When used in statutes or
contracts, the term "shall” is generally imperative or mandatory. It excludes the idea of
discretion and imposes a duty which may be enforced when public policy favors this
meaning, or when addressed to public officials, or when a public interest is involved, or
where the public or persons have rights that should be exercised or enforced. When used
in statutes and presumably federal rules, the term "may" as opposed to "shall” usually
indicates discretion or choice between two or more alternatives.’”” The word “coordinate"
means "to bring into proper order or relation; adjust so as to have harmonious action;
harmonize".” Thus, when the term “coordinate” is used in the statutes and regulations, it
is implied that the federal agencies should involve and consider county government land
use plans and policies as being of the same rank, order or degree and not sub-ordinate.
The county plans and policies should have the same weight in the decision-making
process as federal land use plans.

The concept of “coordination” is important to bear in mind because county
insistence on coordination by the agencies may be necessary. Although county
governments cannot require the federal agencies to make specific decisions or to take any
action prohibited by federal law, county governmental plans and policies must be equally
considered with other land management alternatives. If conflicts occur between the local
government and federal agency, the agency must seriously consider alternative actions to
avoid and “harmonize” that conflict. Unlike the word "coordinate”, the terms "cooperate™
and "consult" do not require extraordinary efforts by the federal agencies to meet county
plans and policies. The federal agencies need to make contact, obtain input, and seriously
consider the input using sound judgment and discretion. Congress does not use the word
"coordinate™ liberally. When the word "coordinate™ is used, Congress is according special
status to the affected party to be coordinated with - in this case, local government.

Although different terms are used, the statutes and regulations require the federal
agencies to consider, and protect from adverse impacts when possible, the economic
structure of counties. However, wording is also present in the statutes and regulations
indicating that the agencies must consider and protect more than just economic structures.
For example, the National Environmental Policy Act requires all federal agencies must
assure safe, healthful, productive, aesthetically and culturally pleasing surroundings, to

2 Black’s Law Dictionary, 1979.
8 Webster’s New World Dictionary, 1980
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preserve cultural aspects, and maintain an environment supporting a variety of individual
choice. Regulations specific to the U.S. Forest Service require the agency to consider
effects of its actions on communities adjacent to or near the forest, and on employment in
affected areas. Similarly, the U.S. Bureau of land Management regulations require that
agency to consider the degree of dependence counties have on resources from public
lands. Compliance with the spirit and the letter of the statutes and regulations requires
that the agencies must consider, preserve, and protect from adverse impacts both the
economic and social well-being of the county. In other words, the federal agencies must
account for an economic base before taking actions that might prove harmful. The Plan
refers to this federal obligation in terms of protecting and preserving either "economic
stability" or "community stability”, depending on the context of the subject under
discussion.

Three major federal statutes, the National Environmental Policy Act (NEPA), the
National Forest Management Act (NFMA), and the Federal Land Policy and
Management Act (FLPMA), mandate that allocation decisions of natural resources and
land uses on public lands must be made through a comprehensive public planning
process. The complex mixture of data collection, analysis of impacts, review of
alternatives, and implementation of strategies includes extensive public review and
involvement by county government. Clarification, interpretation and guidance from the
courts may be required in some cases.

Section 6: National Environmental Policy Act (NEPA)

The National Environmental Policy Act (NEPA) is the basic national charter
requiring federal protection of the environment, as well as customs, cultures, and local
tax base. It establishes policies, sets goals, and provides the means for carrying out
policies and attaining goals.

Congressional Declaration of Policy

NEPA is extremely important to county governments and local communities. As
the umbrella environmental law, NEPA declares:
... that it is the continuing policy of the Federal Government, in cooperation with
State and local governments™ and other concerned public and private
organizations, to use all practicable means and measures, ... to create and
maintain conditions under which men and nature can exist in productive harmony.
To carry out this policy it is the responsibility of the Federal Government to use
all practicable means consistent with other essential considerations of national
Policy, to improve and coordinate Federal plans, functions, programs, and
resources to the end that the Nation may” ... assure for all Americans safe,
healthful, productive, and aesthetically and culturally pleasing surroundings;®

™ 42 USC Sec. 4331(a)
42 USC Sec. 4331(b).
42 USC Sec. 4331(b)(2).
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and "... preserve important historic, cultural, and natural aspects of our national
heritage, and maintain, wherever possible, an environment which supports
diversity and variety of individual choice."”’

Protection of Custom & Culture

NEPA provides county governments the opportunity to preserve their local
customs and culture. To determine what will be "preserved” in a county under NEPA,
consideration must be given to the meaning of the word "culture”. Culture is the
integrated pattern of human knowledge and behavior passed to succeeding generations; it
is the customary beliefs, social forms, and material traits of a social group.” A custom is
""a usage or practice of the people, which, by common adoption and acquiescence, and by
long and unvarying habit, has become compulsory, and has acquired the force of law with
respect to the place or subject-matter to which it relates”. °

However, each county must determine and define its local custom and culture and
then act to protect them. Once a county government has identified and defined its custom
and culture, it must inform the federal agencies of the definition and request that custom
and culture be preserved under NEPA. State agencies should also be informed and
requested to comply accordingly. State agencies are required to comply with NEPA if the
specific state agency receives federal funding for a particular project. For example, if the
Wyoming Game & Fish Department decides to reintroduce a particular threatened or
endangered species into an area of Campbell County, and accepts funding from the U.S.
Fish & Wildlife Service for that specific process, the state Fish & Game Department
would be required to complete NEPA documentation pursuant to federal law.

Compliance of Federal Agencies with NEPA

NEPA "contains "action-forcing' provisions to make sure that federal agencies act
according to the letter and the spirit of the Act".?’ "Federal agency” is defined as "all
agencies of the Federal Government. It does not mean the Congress, the Judiciary, or the
Presiden8tl, including the performance of staff functions for the President in his Executive
Office".

Congress clearly intended that federal agencies meet their responsibilities under
NEPA. To this end, Congress "created in the Executive Office of the President a Council
on Environmental Quality. . ."® The Council on Environmental Quality (CEQ) was
designed to be a watchdog over the federal agencies. NEPA states:

" 42 USC Sec. 4331(b)(4).

8 «\Webster’s Ninth New Collegiate Dictionary”, 1986.
" Black’s Law Dictionary, 1979.

8 40 CFR 1500.1(a).

8. 40 CFR 1508.12.

8 42 USC Sec. 4342.
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It shall be the duty and function of the Council ... (3) to review and appraise the
various programs and activities of the Federal Government in the light of the
policy set forth in subchapter 1 of this chapter for the purpose of determining the
extent to which such programs and activities are contributing to the achievement
of such policy, and to make recommendations to the President with respect
thereto.®

Mandate to Federal Agencies Under NEPA
NEPA mandates specific performance requirements which are crucial to the Plan:

All agencies of the Federal Government shall . . . (C) include in every
recommendation or report on proposals for legislation and other major
Federal actions significantly affecting the quality of the human
environment, a detailed statement by the responsible official on:

(i) the environmental impact of the proposed action;

(i) any adverse environmental effects which cannot be avoided should the
proposal be implemented;

(iii) alternatives to the proposed action;

(iv) the relationship between short-term uses of man's environment and the
maintenance and enhancement of long-term productivity; and

(v) any irreversible and irretrievable commitments of resources which
would be involved in the proposed action should it be implemented.

Prior to making any detailed statement, the responsible Federal official shall
consult with and obtain the comments of any Federal agency which has
jurisdiction by law or special expertise with respect to any environmental impact
involved. Copies of such statement and the comments and view of the appropriate
Federal, State, and local agencies, which are authorized to develop and enforce
environmental standards, shall be made available to the President, the Council on
Environmental Quality, and to the public as provided by Section 552 of Title 5,
and shall accompany the proposal through the existing agency review processes;

(G) Make available to States, counties, municipalities, institutions, and
individuals, advice and information useful in restoring, maintaining, and
enhancing the quality of the environment.®

County governments should be alert to federal proposals, plans, legislation, or

other major federal actions and request, when necessary, that an environmental impact
statement be prepared (if one is not otherwise prepared) by the involved federal agency.

Although NEPA is explicit in its Congressional mandates to the federal agencies,

the CEQ has passed NEPA and agency regulations " . . . to tell federal agencies what they
must do to comply with the procedures and achieve the goals of the Act. The President,

8 42 USC Sec. 4344(3).
8 42 USC Sec. 4332(2)(C)(i)-(v) and (2)(G).
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the federal agencies, and the courts share responsibility for enforcing the Act so as to
achieve the substantive requirements...”®

A major objective of the NEPA regulations is:

(b) Emphasizing cooperative consultation among agencies before the
environmental impact statement is prepared rather than submission of adversary
comments on a completed document.®®

Agencies shall integrate the NEPA process with other planning at the earliest
possible time to insure that planning and decisions reflect environmental values, to avoid
delays later in the process, and to head off potential conflicts. Each agency shall:

(g) Provide for cases where actions are planned by private applicants or other
non- Federal entities before Federal involvement so that:

2 The Federal agency consults early with appropriate State and local
agencies and Indian tribes and with interested private persons and
organizations when its own involvement is reasonably foreseeable. &’

NEPA requires agencies to circulate both the draft and final environmental impact
statements, except for certain appendices and unaltered statements, to appropriate
Federal, State, and local agencies authorized to develop and enforce environmental
standards.®®  Further, NEPA imposes the following guidelines on federal agencies
regarding cooperation with county governments to integrate environmental impact
statements with local planning processes and to eliminate duplication:

(b) Agencies shall cooperate with State and local agencies to the fullest extent
possible to reduce duplication between NEPA and State and local requirements,
unless the agencies are specifically barred from doing so by some other law.
Except for cases covered by paragraph (a) of this section, such cooperation shall
to the fullest extent possible include:

1) Joint planning processes.

2) Joint environmental research and studies.

3) Joint public hearings (except where otherwise provided by statute).

4) Joint environmental assessments.

(c) Agencies shall cooperate with State and local agencies to the fullest extent
possible to reduce duplication between NEPA and comparable State and local
requirements, unless the agencies are specifically barred from doing so by some
other law. Except for cases covered by paragraph (a) of this section, such
cooperation shall to the fullest extent possible include joint environmental impact

% 40 CFR 1500.1(a).
% 40 CFR 1501.1(b).
740 CFR 1501.2(d)(2).
8 40 CFR 1502.19(a).
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statements. In such cases one or more Federal agencies and one or more State or
local agencies shall be joint lead agencies. Where State laws or local ordinances
have environmental impact statement requirements in addition to but not in
conflict with those in NEPA, Federal agencies shall cooperate in fulfilling these
requirements as well as those of Federal laws so that one document will comply
with all applicable laws.

(d) To better integrate environmental impact statements into State or local
planning processes, statements shall discuss any inconsistency of a proposed
action with any approved State or local plan and laws (whether or not federally
sanctioned). Where an inconsistency exists, the statement should describe the
extergg to which the agency would reconcile its proposed action with the plan or
law.

The NEPA process is intended to help public officials make decisions that are
based on environmental consequences, and that take actions to protect, restore, and
enhance the environment and preserve local custom and culture. NEPA and the
implementing CEQ regulations require all federal agencies to coordinate with county
governments as outlined above. County governments can always resort to use of the
NEPA process regardless of the federal agency, law, program, or action involved.
Significantly, pertinent federal agencies (e.g., U.S. Forest Service, U.S. Bureau of Land
Management, U.S. Fish & Wildlife Service and U.S. Park Service) are mandated in a
wide range of laws to comply with NEPA. Accordingly, the agencies have promulgated
regulations to guide them through the NEPA process. The laws and regulations guiding
agency policies and programs vary in their approach to the specific requirements, but
they add to the letter and spirit of NEPA and its implementing CEQ regulations.

Section 7: U.S. Forest Service Land & Resource Planning/NEPA Processes

Laws requiring the Forest Service (FS) to consider county governments in its
planning processes have become more explicit over time. For example, the Multiple Use
and Sustained Yield Act of 1960 directed the Secretary of Agriculture “to develop and
administer the renewable surface resources of the national forests for multiple use and
sustained yield of the several products and services obtained therefrom”.*® However, the
Act merely authorized the Secretary of Agriculture “to cooperate with interested State
and local governmental agencies and others in the development and management of the
national forests”.®* The Forest and Rangeland Renewable Resources Planning Act of
1974 (RPA) strengthened the opportunity for county input. In Section 3, the RPA
recognized the importance of renewable forest and range resources, and elevated the
relationship between the Forest Service and county governments from one of cooperation

to one of coordination with the following requirements:

As a part of the Program provided for by Section 3 of this Act, the Secretary of
Agriculture shall develop, maintain, and as appropriate, revise land and resource

8 40 CFR 1506.2(b),(c),(d).
% 16 USC Sec. 529.
116 USC Sec. 1604(a).
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management plans for units of the National Forest System, coordinated with the
land and resource management processes of State and local governments and
other Federal agencies.”

The RPA was extensively amended by the National Forest Management Act of
1976. Significantly, Section 6(a) of the RPA, quoted above, was not amended. The
National Forest Management Act requires that each plan developed "be revised (A) from
time to time when the Secretary finds conditions in a unit have significantly changed, but
at least every fifteen years".*® The FS must coordinate land use planning efforts with
those of county governments under this act or through the NEPA process. National Forest
Management Act of 1976 provides for the following:

Preservation of important historic, cultural, and natural aspects of our national
heritage “Coordination with the land and resource planning efforts of other
federal agencies, State and local governments and Indian tribes; Id.

The FS has promulgated regulations for developing, adopting, and revising land
and resource management plans for the National Forest System. The regulations prescribe
how land and resource management planning will be conducted on National Forest
System lands.** The purposes and principles involved regarding planning coordination
with county governments and preservation of culture and economic and community
stability are articulated in the regulations. The resulting plans provide for multiple use
and sustained yield of goods and services from the National Forest system in a way that
maximizes long term net public benefits in an environmentally sound manner:

(b) Consistent with the Multiple-Use Sustained-Yield Act of 1960 (16
U.S. C. 528-531), the overall goal of managing the National Forest
System is to sustain the multiple users of its renewable resources in
perpetuity while maintaining the long-term productivity of the land.
Resources are to be managed so they are utilized in the combination
that will best meet the needs of the American people. Maintaining or
restoring the health of the land enables the National Forest System to
provide a sustainable flow of uses, benefits, products, services, and
visitor opportunities.

(c) The Chief of the Forest Service shall establish planning procedures
for the subpart for plan development, plan amendment, or plan revision
in the Forest Service Directive System.®

These regulations apply to the National Forest System which includes special
areas, such as wilderness, grassland, prairie, national recreation areas, other national
trails, and other administrative units of the National Forest System. Whenever the special

%216 USC Sec. 1604(a).

% 16 USC Sec 1604(f)(5).
* 36 CFR 219.1(a).

5 36 CFR 219.1(b) and (c).

©
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areas require additional consideration by the Forest Service, this planning process
applies.®® The regulations stipulate that each forest supervisor shall develop a forest plan
for administrative units of the National Forest System.”” An administrative unit for this
purpose can be a national forest, or all lands for which a forest supervisor has
responsibility (e.g., a national forest and one or more special areas), or a combination of
national forests within the jurisdiction of a single forest supervisor.

Specific processes and requirements for accomplishing the purposes and
principles of planning coordination with county governments and the protection of
culture and community stability are provided as follows:

(a) General Planning Requirements—(1) Plan Documents or Set of Documents.
The Responsible Official must maintain a Plan Document or Set of Documents for
the plan. A Plan Document or Set of Documents include, but is not limited to,
evaluation reports; documentation of public involvement; the plan, including
applicable maps; applicable plan approval documents; applicable NEPA
documents; if any; the monitoring program for the plan area; and documents
relating to the EMS established for the unit.

(2) Plan Components. Plan components may apply to all or part of the plan area.
A plan should include the following components:

(i) Desired Conditions. Desired conditions are the social, economic, and
ecological attributes toward which management of the land and resources of
the plan area is to be directed. Desired conditions are aspirations and are not
commitments or final decisions approving projects and activities, and may be
achievable only over a long time period.

(if) Objectives. Objectives are concise projections of measurable, time-
specific intended outcomes. The objectives for a plan are the means of
measuring progress toward achieving or maintaining desired conditions.
Like desired conditions, objectives are aspirations and are not commitments
or final decisions approving projects and activities.

(iii) Guidelines. Guidelines provide information and guidance for project and
activity decision making to help achieve desired conditions and objectives.
Guidelines are not commitments or final decisions approving projects and
activities.

(iv) Suitability of Areas. Areas of each National Forest System unit are
identified as generally suitable for various uses (8219.12). An area may be
identified as generally suitable for uses that are compatible with desired
conditions and objectives for that area. The identification of an area as
generally suitable for a use is guidance for project and activity decision

% 36 CFR 219.2.
% 36 CFR 219.5.
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making and is not a commitment or a final decision approving projects and
activity decision making and is not a commitment or a final decision
approving projects and activities. Uses of specific areas are approved
through project and activity decision making.

(v) Special Areas. Special areas are areas within the National Forest System
designated because of their unique or special characteristics. Special areas
such as botanical areas or significant caves may be designated, by the
Responsible Official in approving a plan, plan amendment or plan revision.
Such designations are not final decisions approving projects and activities.
The plan may also recognize special areas designated by statute or through a
separate administrative process in accordance with NEPA requirements
(8219.4) and other applicable laws.

(3) Changing Plan Components. Plan components may be changed through plan
amendment or revision or through an administrative correction in accordance with
8219.7(b).

(4) Planning Authorities. The Responsible Official has the discretion to determine
whether and how to change the plan, subject to the requirement that the plan be
revised at least every 15 years. A decision by a Responsible Official about whether
or not to initiate the plan amendment or plan revision process and what issues to
consider for plan development, plan amendment or plan revision is not subject to
objection under this subpart (§219.13).

(5) Plan Process.

Q) Required evaluation reports, plan, plan amendments, and plan revisions
must be prepared by an interdisciplinary team; and

(if) Unless otherwise provided by law, all National Forest System lands possessing
wilderness characteristics must be considered for recommendation as potential
wilderness areas during plan development or revision.

(6) Developing Plan Options. In the collaborative and participatory process of land
management planning, the Responsible Official may use an iterative approach in
development of a plan; plan amendment, and plan revision in which plan options
are developed and narrowed successively. The key steps in this process shall be
documented in the Plan Set of Documents.

(7) Approval Document. The Responsible Official must record approval of a new
plan, plan amendment, or plan revision in a plan approval document, which must
include:
(i) The rationale for the approval of the plan, plan amendment, or plan
revision;
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(i) Concurrence by the appropriate Station Director with any part of the
plan applicable to any experimental forest within the plan area, in
accordance with §219.2(b)(3);

(iii) A statement of how the plan, plan amendment, or plan revision
applies to approved projects and activities, in accordance with §219.8;

(iv) Science documentation, in accordance with §219.11; and
(v) The effective date of the approval, in accordance with §219.14(a).*®

The agency regulations also reflect the specific requirements to protect the
economic and community stability of a county. The preparation, revision, or significant
amendment of a forest plan includes the formulation of reasonable alternatives according
to NEPA procedures.”® Planning is required to include local participation of both the
citizens and the local governments.

The Responsible Official must use a collaborative and participatory approach to
land management planning, in accordance with this subpart and consistent with
applicable laws, regulations, and policies, by engaging the skills and interests of
appropriate combinations of Forest Service staff, consultants, contractors, other Federal
agencies, federally recognized Indian Tribes, State or local governments, or other
interested or affected communities, groups, or persons.

(a) Providing Opportunities for participation. The Responsible Official must
provide opportunities for the public to collaborate and participate openly and
meaningfully in the planning process, taking into account the discrete and diverse
roles, jurisdictions, and responsibilities of interested and affected parties.
Specifically, as part of plan development, plan amendment, and plan revision, the
Responsible Official shall involve the public in developing and updating the
comprehensive evaluation report, establishing the components of the plan, and
designing the monitoring program. The Responsible Official has the discretion to
determine the methods and timing of public involvement opportunities.

(1) Engaging Interested individuals and Organizations. The Responsible
Official must provide for and encourage collaboration and participation by
interested individuals and organizations, including private landowners whose
lands are within, adjacent to, or otherwise affected by future management
actions within the plan area.

(2) Engaging State and Local Governments and Federal Agencies. The
Responsible Official must provide opportunities for the coordination of Forest
Service planning efforts undertaken in accordance with this subpart with those

% 36 CFR 219.7(a) and (c).

% 36 CFR 219.12(a)
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of other resource management agencies. The Responsible Official also must
meet with and provide early opportunities for other government agencies to be
involved, collaborate, and participate in planning for National Forest System
lands. The Responsible Official should seek assistance, where appropriate, form
other State and local governments. Federal agencies, and scientific and
academic institutions to help address management issues or opportunities.*®

Section 8: U.S. Bureau of Land Management Land & Resource Planning/NEPA
Processes

The guiding statute for the Bureau of Land Management (BLM) to administer
public lands is the Federal Land Policy and Management Act of 1976 (FLPMA) Pub. L.
94-579, 43 U.S.C.1701 et. seq. The statute defines the term “public lands” as any land
and interest in land owned by the United States within the several States and administered
by the Secretary of the Interior through the Bureau of Land Management, without regard
to how the United States acquired the land, except: (1) lands located on the Outer
Continental Shelf; and (2) lands held for the benefit of Indians, Aleuts, and Eskimos.
FLPMA specifically requires the BLM to prepare land use plans:

(@) The Secretary shall, with public involvement and consistent with the terms
and conditions of this Act, develop, maintain, and, when appropriate, revise land
use plans which provide by tracts or areas for the use of the public lands. Land
Use plans shall be developed for the public lands regardless of whether such lands
previously have been classified, withdrawn set aside, or otherwise designated for

one or more uses. %

It is significant to note that FLPMA provides explicit directives for the BLM to
coordinate public land use planning with county governments, and to ensure that federal
land use plans are consistent with local plans to the maximum extent possible. The statute
details the BLM's mandate as follows:

(c) Inthe development and revision of land use plans, the Secretary shall:
* * *
(9) to the extent consistent with the laws governing the administration of the
public lands, coordinate the land use inventory, planning, and management
activities of or for such lands with the land use planning and management
programs of other Federal departments and agencies and of the State and local
governments within which the lands are located, including, but not limited to,
the statewide outdoor recreation plans developed under the Act of September
3, 1964 (78 Stat. 897), as amended, and of or for the Indian tribes by, among
other things, considering the policies of approved State and tribal land
resource management programs. In implementing this directive, the Secretary
shall, to the extent he finds practical, keep apprised of State, local and tribal
land use plans; assure that consideration is given to those State, local, and

100 36 CFR 219.9(a)(1)(2).
101 43 USC Sec. 1712(a).
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tribal plans that are germane in the development of land use plans for public
lands; assist in resolving, to the extent practical, inconsistencies between
Federal and non-Federal Government plans, and shall provide for meaningful
public involvement of State and local government officials, both elected and
appointed, in the development of land use programs, land use regulations, and
land use decisions for public lands, including early public notice of proposed
decisions which may have a significant impact on non- Federal lands. Such
officials in each State are authorized to furnish advice to the Secretary with
respect to the development and revision of land use plans, land use guidelines,
land use rules, and land use regulations for the public lands within such State
and with respect to such other land use matters as may be referred to them by
him. Land use plans of the Secretary under this section shall be consistent
with State and local plans to the extent he finds consistent with Federal law
and the purposes of this Act.
* % *
(F)  The Secretary shall allow an opportunity for public involvement and by
regulation shall establish procedures, including public hearings where appropriate,
to give Federal, State, and local governments and the public, adequate notice and
opportunity to comment upon and participate in the formulation of plans and
programs relating to the management of the public lands.'%?

FLPMA provides additional requirements regarding the opportunity for county
governments to participate in, and to influence BLM land use policies, plans, and
programs. Land conveyances are addressed as follows:

At least sixty days prior to offering for sale or otherwise conveying public
lands under this Act, the Secretary shall notify the Governor of the State
within which such lands are located and the head of the governing body of
any political subdivision of the State having zoning or other land use
regulatory jurisdiction in the geographical area within which such lands
are located, in order to afford the appropriate body the opportunity to zone
or otherwise regulate, or change or amend existing zoning or other
regulations concerning the use of such lands prior to such conveyance.
The Secretary shall also promptly notify such public officials of the
issuance of the patent or other document of conveyance for such lands.'*

FLPMA provides further:

..... that the Secretary shall not make conveyances of public lands
containing terms and conditions which would, at the time of the
conveyance, constitute a violation of any law or regulation pursuant to the
State and local land use plans, or programs.'%*

10243 USC Sec. 1712(c)(9) and (f).
103 43 USC Sec. 1720.
104 43 USC Sec. 1718.
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FLPMA is also clear regarding its effect on existing rights as follows:

(9) Nothing in this Act shall be construed as limiting or restricting the power
and authority of the United States or
* % *
(6) as a limitation upon any State criminal statute or upon the police
power of the respective State or as derogating the authority of a local police
officer in the performance of his duties or as depriving any State or political
subdivision thereof of any right it may have to exercise civil or criminal
jurisdiction on the National Resource Lands '°; or as amending, limiting,
or infringing the existing laws providing grants to the States.
(h) All actions by the Secretary concerned under this Act shall be subject to valid

existing rights. %

Regulations have been issued regarding resource and land use planning by the
BLM. The regulations are more detailed and specific than those pertaining to the Forest
Service in the matters of coordination with county governments and protection of custom,
culture, and economic and community stability of counties.

BLM regulations use the terms "consistent™ and "local government”, which are
defined:

(c) Consistent means that the Bureau of Land Management plans will adhere to
the terms, conditions, and decisions of officially approved and adopted resource
related plans, or in their absence, with policies and programs, subject to the
qualifications in Section 1615.2 of this title.

(h) Local government means any political subdivision of the State and any
general purpose unit of local government with resource planning, resource
management zoning, or land use regulation authority.*”’

Relevant plans of the BLM which are subject to coordination with county
government and county land use plans, are called “resource management plan”. However,
amendments to older plans such as management framework plans are also subject to
coordination requirements.'®® Approval of a resource management plan is considered a
major federal action significantly affecting the quality of the human environment. Thus,
the NEPA process applies.'®

1% The term “national resource lands” is synonymous with the term “public lands” according to
the Joint Statement of the Committee of Conference regarding the drafting of FLPMA.. Legislative History
of the Federal Land Policy and Management Act of 1976 (Public Law 94-579). 1978. Pub. No. 95-99; p
927.

1% Pub. L. 94-579, Sec. 701.

19743 CFR 1601.0-5(c) and (h).

10843 CFR 1601.0-5(n); 43 CFR 1610.8(a)(3)(ii).
109 43 CFR 1601.0-6.
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BLM regulations are specific in requiring coordination and consistency between
federal land use plans and local plans. If conflicts exist, or local plans do not exist, the
regulations require BLM to make every reasonable effort to resolve the conflicts and be
consistent with existing local policies and programs. In order to convey the spirit as well
as the letter of the regulations, pertinent elements are quoted below:

Coordination of planning efforts

(@ In addition to the public involvement prescribed by Section 1610.2 of this title
the following coordination is to be accomplished with other Federal agencies, State
and local governments, and federally recognized Indian tribes. The objectives of
the coordination are for the State Directors and District and Area Managers to:

(1) Keep apprised of non-Bureau of Land Management plans;

(2) Assure that consideration is given to those plans that are germane in the
development of resource management plans for public lands;

(3) Assist in resolving, to the extent practicable, inconsistencies between
Federal and non-Federal government plans;

(4) Provide for meaningful public involvement of other Federal agencies,
State and local government officials, both elected and appointed, and
federally recognized Indian tribes in the development of resource
management plans, including early public notice of proposed decisions which
may have a significant impact on non-Federal lands;

(5) Where possible and appropriate, develop resource management plans
collaboratively with cooperative agencies.

(b) When developing or revising resource management plans, BLM State Directors
and Field Managers will invite eligible Federal agencies, state and local
governments, and federally recognized Indian tribes to participate as cooperating
agencies. The same requirement applies when BLM amends resource management
plans through an environmental impact statement. State Directors and Field
managers will consider any requests of other Federal agencies, state and local
governments, and federally recognized Indian tribes for cooperating agency status.
Field managers who deny such requests will inform the State Director of the denial.
The State Director will determine if the denial is appropriate.

(c) State Directors and Field Managers shall provide other Federal agencies, State
and local governments, and Indian tribes opportunity for review, advice, and
suggestion on issues and topics which may affect or influence other agency or other
government programs. To facilitate coordination with State governments, State
Directors should seek the policy advice of the Governor(s) on the timing, scope and
coordination of plan components; definition of planning areas; scheduling of public
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involvement activities; and the multiple use opportunities and constraints on public
lands. State Directors may seek written agreements with Governors or their
designated representatives on processes and procedural topics such as exchanging
information, providing advice and participation, and timeframes for receiving State
government participation and review in a timely fashion. If an agreement is not
reached, the State Director shall provide opportunity for Governor and State agency
review, advice and suggestions on issues and topics that the State Director has
reason to believe could affect or influence State government programs.

(d) In developing guidance to Field Manager, in compliance with section 1611 of
this title, the State Director shall:

(1) Ensure that it is as consistent as possible with existing officially adopted
and approved resource related plans, policies or programs of other Federal
agencies, State agencies, Indian tribes and local governments that may be
affected, as prescribed by §1610.3-2 of this title;

(2) Identify areas where the proposed guidance is inconsistent with such
policies, plans or programs and provide reasons why the inconsistencies exist
and cannot be remedied; and

(3) Notify the other Federal agencies, State agencies, Indian tribes or local
governments with whom consistency is not achieved and indicate any
appropriate methods, procedures, actions and/or programs which the State
Director believes may lead to resolution of such inconsistencies.

(e) A notice of intent to prepare, amend, or revise a resource management plan
shall be submitted, consistent with State procedures for coordination of Federal
activities, for circulation among State agencies. This notice shall also be submitted
to Federal agencies, the heads of county boards, other local government units and
Tribal Chairmen or Alaska Native Leaders that have requested such notices or that
the responsible line manager has reason to believe would be concerned with the
plan or amendment. These notices shall be issued simultaneously with the public
notices required under §1610.2(b) of this title.**

Consistency requirements

@) Guidance and resource management plans and amendments to
management framework plans shall be consistent with officially approved or
adopted resource related plans, and the policies and programs contained
therein, of other Federal agencies, State and local governments and Indian
tribes, so long as the guidance and resource management plans are also
consistent with the purposes, policies and programs of Federal laws and
regulations applicable to public land, including Federal and State pollution

119 43 CFR 1610.3-1(a),(b),(c),(d) and (e).
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control laws as implemented by applicable Federal and State air, water, noise,
and other pollution standards or implementation plans.

(b) In the absence of officially approved or adopted resource-related plans
of other Federal agencies, State and local governments and Indian tribes,
guidance and resource management plans shall, to the maximum extent
practical, be consistent with officially approved and adopted resource related
policies and programs of other Federal agencies, State and local governments
and Indian tribes. Such consistency will be accomplished so long as the
guidance and resource management plans are consistent with the policies,
programs, and provisions of Federal laws and regulations applicable to public
lands, including, but not limited to, Federal and State pollution control laws
as implemented by applicable Federal and State air, water, noise and other
pollution standards or implementation plans.

(c) State Directors and Field Managers shall, to the extent practicable, keep
apprised of State and local governmental and Indian tribal policies, plans, and
programs, but they shall not be accountable for ensuring consistency if they
have not been notified, in writing, by State and local governments or Indian
tribes of apparent inconsistency.

(d)  Where State and local government policies, plans, and programs differ,
those of the higher authority will normally be followed.

(e) Prior to the approval of a proposed resource management plan, or
amendment to a management framework plan or resource management plan,
the State Director shall submit to the Governor of the State(s) involved, the
proposed plan or amendment and shall identify any known inconsistencies
with State or local plans, policies or programs. The Governor(s) shall have 60
days in which to identify inconsistencies and provide recommendations in
writing to the State Director. If the Governor(s) does not respond within the
60-day period, the plan or amendment shall be presumed to be consistent. If
the written recommendation(s) of the Governor(s) recommend changes in the
proposed plan or amendment which were not raised during the public
participation process on that plan or amendment, the State Director shall
provide the public with an opportunity to comment on the
recommendation(s). If the State Director does not accept the
recommendations of the Governor(s), the State Director shall notify the
Governor(s) and the Governor(s) shall have 30 days in which to submit a
written appeal to the Director of the Bureau of Land Management. The
Director shall accept the recommendations of the Governor(s) if he/she
determines that they provide for a reasonable balance between the national
interest and the State's interest. The Director shall communicate to the
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Governor(s) in writing and publish in the Federal Register the reasons for
his/her determination to accept or reject such Governor's recommendation.***

Significantly, county governments should keep in contact with the Governor to
assure the county's needs are considered. However, if the BLM has been informed
regarding county needs, involvement, and plans, the agency should coordinate directly
with the county government. The regulations cited above are provided for early
involvement of local government in BLM planning activities. This requirement for early
involvement is reinforced in the next section of the regulations.

At the outset of the planning process, the public, other Federal agencies, State and
local governments and Indian Tribes shall be given an opportunity to suggest
concerns, needs, and resource use, development and protection opportunities for
consideration in the preparation of the resource management plan.....**

When the BLM begins the process to amend or develop a resource management
plan, the agency is required to consider the ability of the resource area to respond to local
needs when formulating reasonable alternatives. The regulations state:

... .Factors to be considered may include, but are not limited to:
* * *
(e) Specific requirements and constraints to achieve consistency with
policies, plans, and programs of other Federal agencies, State and local
government agencies and Indian tribes;

* * *

(g) Degree of local dependence on resources from public lands.**

Clearly, the BLM must consider the impact of its actions on the cultural
economies and communities of the counties involved. Further, after alternatives have
been developed, the BLM ". . . will estimate and display the physical, biological,
economic, and social effects of implementing each alternative considered in detail. . .
1% The completed draft resource management plan and associated environmental
impact statement ". . . shall be provided for comment to the Governor of the State
involved, and to officials of other Federal agencies, State and local governments and
Indian tribes that the State Director has reason to believe would be concerned".**> Upon
implementation, the plan shall be monitored to determine whether it needs to be
amended.**®

1

[

L 43 CFR 1610.3-2(a),(b),(c),(d) and (e).

1
1
1
1
1

=

2 43 CFR 1610.4-1.
® 43 CFR 1610.4-4(e),(9).
4 43 CFR 1610.4-6.
® 43 CFR 1610.4-7.
® 43 CFR 1610.4-9.
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Section 9: U.S. Fish & Wildlife Service Planning/NEPA Process

The Fish and Wildlife Service (FWS) was established by the Fish and Wildlife
Act of 1956."" The FWS has numerous responsibilities, though two of its major
programs are of specific concern to county governments. Those programs are the
National Wildlife Refuge System established by the Fish and Wildlife Coordination
Act,"'*® and the duty of the FWS to administer the Endangered Species Act. The FWS,
however, has no organic act requiring coordination of planning efforts or protection of
custom, culture, and economic and community stability of counties. Nevertheless, NEPA
does apply and counties should remain alert to FWS actions which may be subject to the
NEPA process. Further, under the Endangered Species Act, local government does have
some recourse regarding threatened or endangered species.

Section 10:  National Park Service & County Government Coordination

The National Park Service (NPS) was created as an agency of the Department of
the Interior by what is popularly known as the "National Park Service Organic Act",
August 25, 1916, ch.408, 39 Stat 535,16 USC 1. The NPS was established to promote
and regulate the use of national parks, monuments, and reservations to conserve the
scenery and the natural and historic objects and wildlife therein and to provide for their
use while leaving them unimpaired for future generations.™® County governments have
little recourse regarding the administration of relevant areas by the NPS. However, the
statute does require the NPS to study the value of lands for parks and,

No such study shall be made in any State without the consent and approval
of the State officials, boards, or departments having jurisdiction over such
lands and park areas. The said study shall be such as, in he judgment of
the Secretary, will provide data helpful in developing a plan for
coordinated and adequate public park, parkway, and recreational-area
facilities for the people of the United States*?

Congress establishes, abolishes, or revises the boundaries of lands of different
federal jurisdiction after receiving recommendations from the affected federal agencies.
If, for example, a national park boundary is under consideration for expansion, it will first
be reviewed by the federal agencies administering the surrounding land, perhaps the
Forest Service or the Bureau of Land Management. The NPS also must include in the
review process the opportunity for the public to comment. County government should
take a proactive role in the planning process for national parks in the region when that
process may impact county environment, citizens, and/or industry.

1
1
1
1

[

716 USC Sec. 742b.

8 16 USC Sec. 668dd(a)(1).
% 16 USC Sec. 1.

% 16 USC Sec. 17k.
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Section 11: Clean Water Act

The federal wetlands protection effort is a composite of provisions in numerous
laws. The principal federal program that provides regulatory protection for wetlands is
found in Section 404 of the Clean Water Act.*** Its intent is to protect water and adjacent
wetland areas from adverse environmental impacts due to structural work or modification
of waterways, including flood control measures. Section 404 requires landowners or
developers to obtain permits in order to carry out dredging or filling activities in
navigable waters.*??

The permit program is administered by the U.S. Army Corps of Engineers
(USACPE), using environmental guidance from the U.S. Environmental Protection
Agency (EPA). The Corps of Engineers has had exclusive regulatory jurisdiction over
dredging and filling, first under the River and Harbor Act of 1899, and then under
Section 404 of the Clean Water Act. In the 1970's, legal challenges were raised to the
Corps of Engineers initial regulations to implement Section 404. Judicial decisions in key
cases led the Corps of Engineers to revise its program under Section 404 to incorporate
jurisdictional definitions that are broad in terms of both regulated waters and adjacent
wetlands. As a result of this judicial and regulatory evolution of the Section 404 program
activities covered by it are now considered to include not only navigable rivers and lakes,
but non-navigable streams that flow into navigable waters, wetlands along navigable
waters or at the headwaters of interstate waters, and other isolated wetlands. Further
complicating the situation is how "wetlands" are defined.

Regulatory procedures allow for interagency review and comments in the
implementation of Section 404, a process which can generate delays, especially for
environmentally controversial projects. EPA is the only Federal agency having veto
power over a proposed Corps of Engineers permit, but the U.S. Fish & Wildlife Service
and the U.S. Natural Resources Conservation Service (NRCS) (formerly the Soil
Conservation Service) have responsibilities regarding wetlands. The agencies review and
make recommendations on Section 404 permits. Historically, however, the agencies have
often been at odds over interpretation and implementation of the Section 404 program,
even though they jointly issued a manual in 1989 (Federal Manual for Identifying and
Delineating Wetlands), and agreed to use the same definition for determining what is and
what is not a wetlands.

Although the agencies were attempting to meet then-President George H. W.
Bush's pledge of "no net loss" of wetlands, the quagmire of conflicting regulations,
policies and interpretations has wreaked havoc with many landowners and developers.
Permits often cannot be obtained to pursue projects, even though in many instances the
area involved is only marginally a wetland. Delays are often caused as the agencies
bicker over what constitutes a wetlands or whether other environmental concerns should
be considered. The delays sometimes lead to expensive contract disputes and similar

121 pyp, L. 92-500

122 33 USC Sec. 1344
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problems for involved landowners and developers. Considerable dissatisfaction has led to
a broad public backlash. As a result, several comprehensive Section 404 reform bills
were introduced to Congress. A proposed three-part plan to address the problems and still
meet the goal of no net loss of wetlands was announced in August of 1991. The plan
would:

Strengthen wetlands acquisition programs and other efforts to protect wetlands;
Revise the interagency manual defining wetlands to ensure that it is workable; and
Improve and streamline the current regulatory system.

The issuance of permits can be a major source of delay and an economic burden
and can affect how landowners, government, and industrial interests use their property.
County government is advised to remain alert to the impact of "wetlands™ designations on
these permits and land uses, and how they impact custom, culture, and economic and
community stability. If necessary, county government can seek involvement under the
NEPA process.

Section 12:  Endangered Species Act

The 1988 amendments to the Endangered Species Act, Pub.L. 93-205, (ESA)
require the U.S. Fish & Wildlife Service (FWS)'® to notify state and county
governments regarding all proposed listings of threatened or endangered species, all
proposed additions or changes in critical habitat designations, and all proposed protective
regulations.’* Once the county government is notified of a proposed species listing,
proposed critical habitat designation, or proposed protective regulation, the local
government can take action to mitigate the effects of the proposed action or regulation on
local economics.

Purpose & Listing Requirements Under the Endangered Species Act'?®

The purposes of the ESA are to (1) provide a means to conserve the ecosystems
upon which endangered and threatened species depend, and (2) provide a program for the
conservation of such threatened and endangered species.’?® A “threatened species” is a
species likely to become endangered throughout all or a significant portion of its range

122 pyrsuant to the Endangered Species Act, protection of most species is administered by the
Secretary of the Interior through the FWS. However, marine species, including many marine mammals, are
the responsibility of the Secretary of Commerce, acting through the national Marine Fisheries Service. The
law assigns the major role to the Secretary of the Interior, and specifies the relationship of the two
secretaries and their respective authorities. Once a species is listed, States and private land owners must
comply with the FWS determinations regarding that species’ protection.

Federal land managing agencies, the BLM and Forest Service, are required to consult with the
FWS regarding species protection, but the FWS does not have a veto power over the actions of another
federal agency, even in the name of the ESA. National Wildlife Federation v. Coleman, 529 F.2d
35911976), cert.den., 429 US 979 (1977).

12416 USC Sec. 1533(b)(5)(A).

1% 16 USC Sec. 1531 et. Seq.

12616 USC Sec. 1531(b).
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within the foreseeable future.*®’ An “endangered species” is a species that is in danger of
extinction throughout all or a significant portion of its range.'?®

Threatened or Endangered Species Listing

The listing of a threatened or endangered species by the Secretary is to be based
on the best scientific and commercial data available, after taking into account those
efforts of a State, or any political subdivision of a state, to protect the species.’”® The
listing determination is based solely on the best scientific and commercial data available;
there is no consideration of the economic impact of the listing of that species.

Designation of Critical Habitat

Critical habitat is the specific area (within the geographical range of the species)
occupied by the species at the time it is listed, containing those physical or biological
features essential to the conservation of the species. These features may require special
consideration or protection.’*® Critical habitat may also include areas outside the
geographical area occupied by the species at the time it is listed, if the Secretary
determines that those areas are essential for the conservation of the species.®' The
Secretary shall designate critical habitat concurrently with the process of making a
determination that a species is threatened or endangered.™** Subject to a few exceptions,
failure to designate critical habitat in the required timely manner is a violation of the
statute.

Critical habitat designations are to be based on the best scientific data available
after taking into consideration economic impacts, the impact on national security, and
other relevant concerns.'*® Failure to consider economic impacts is a violation of the
statute. The Secretary must exclude an area from critical habitat if he or she determines
that the benefits of such exclusion outweigh the benefits of designating the areas as
critical habitat. Areas may be excluded as determined by the best scientific and
commercial data available unless the failure to designate such an area as critical habitat
will result in the extinction of the species. **

Protective Regulations & Recovery Plans

The Secretary is required to issue protective regulations and to develop and
implement recovery plans to provide for the conservation and survival of threatened and

12716 USC Sec. 1532(20).
12816 USC Sec. 1532(6).
12916 USC Sec. 1533(hb).
13016 USC Sec. 1532(5)(A)(i).
1116 USC Sec. 1532(5)(A)(ii).
13216 USC Sec. 1533(a)(3)(A).

13316 USC Sec. 1533(b)(2).
13416 USC Sec. 1533(b)(2).
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endangered species unless he or she finds that such a plan will not promote the
conservation of the species.®

County Government Participation Under the Endangered Species Act

The Endangered Species Act (ESA) was amended in October 1988 to allow State
and county governments the opportunity to participate in, and to influence, all proposed
species listings, proposed designations of critical habitat, and proposed protective
regulations.*

County Government Participation in the Species Listing & Critical Habitat
Designation Process

The 1988 amendments to the ESA require that county governments are to be
notified regarding the listing, delisting, or reclassification of a threatened or endangered
species, or designation or revision of its critical habitat. This notification must be "actual
notice™.*¥" Actual notice means that the county must receive a letter regarding any of the
above endangered species actions. General newspaper or Federal Register notice is not
enough. Once notified, the county government has the opportunity to comment on the
proposed species listing or critical habitat designation. If the county government
disagrees with the FWS decisions, the FWS must specifically respond to the comments of
local government in writing."*® The courts have stated that the failure of the federal
agency to adequately respond to comments made by the county government (or the
public) will void the final decision.™*®

County Government Participation in the Development of Recovery Plans

The ESA requires that priority be given to developing recovery plans to protect
threatened or endangered species from construction, development, or other forms of
economic activity.**® Direct county governmental input and involvement in drafting
recovery plans under the ESA is minimal. The ESA requires only that public notice and
an opportunity for public review and comment on recovery plans be provided. The
information provided by the public must be considered prior to approval of the plan.**
Further, other agencies must consider all information presented during the public
comment period prior to implementation of a new or revised recovery plan.'*

Other alternatives under the ESA exist that provide the opportunity for a county to
protect its interests. The FWS may obtain the services of appropriate public and private
agencies, institutions, and persons in developing and implementing recovery plans.*®

13516 USC Sec. 1533(d), 1533(f).

13616 USC Sec.. 1533(b)(5).

13716 USC Sec. 1533(b)(5)(A)(ii).

138 16 USC Sec. 1533(i).

139 National Resources of Defense Council v. Hodel and Lyng, NO. 86-0548 (October 13, 1987,
E.D. Ca)140

16 USC Sec. 1533(f)(1)(A).
14116 USC Sec. 1533(f)(5).
19216 USC Sec. 1533(f)(4).
%316 USC Sec. 1533(f)(2).
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County governments that employ a qualified person may thus arrange to have pertinent
input into recovery plans. Proposals submitted by state agencies must meet requirements
specified in the ESA and be approved annually. The term "state agency" is defined as ". .
. any State agency, department, board, commission, or other governmental entity which is
responsible for the management and conservation of fish, plant, or wildlife resources
within a State".*** If it can be established that such authority resides at the county level,
"state agency™ would include the board of county commissioners, particularly since the
county is a political subdivision of the state.

Although expensive and time consuming, counties do have the option of
influencing authority in this arena. If a threatened or endangered species occurs in only
one county, local assumption of responsibility for a recovery plan might merit the effort,
especially considering the fact that the ESA makes provisions for funding 75% of the cost
of implementation of the recovery plan. Additionally, if the involved species occurs in
counties across state lines, the FSA makes provisions for funding 90% of the cost of
implementing the plan. If such a species occurs in several adjacent counties, perhaps a
coalition of counties could cooperatively pursue a common recovery plan.

Perhaps a more realistic approach to obtaining meaningful county input is to
pursue the heretofore little used (by counties) NEPA process. Designation of critical
habitat or preparation of recovery plans should be considered major federal actions
significantly affecting the quality of the human environment. County governments could
theoretically press for an environmental impact statement under the NEPA process to
evaluate federal actions regarding official habitat and recovery plans, thus encouraging
federal coordination with the county.

To the extent that USFWS claims it is illegal under the Endangered Species Act
for an individual to protect his private property such as livestock under attack from
wolves or grizzles, Campbell County could assert Presidential Executive Order (E.O.)
No. 12630 issued March 15, 1998 by President Reagan titled Governmental Actions and
Interference with Constitutionally Protected Property rights, which states in part,
“Actions undertaken by government officials that result in a physical invasion or
occupancy of private property, and regulations imposed on private property that
substantially affect it’s value or use, may constitute a taking of property. Further,
governmental action may amount to a taking even though the action results in less than a
complete deprivation of all use or value, or of all separate and distinct interests in the
same private property and even if the action constituting a taking is temporary in nature.”
The E.O. further states, “Undue delays in decision making during which private property
use is interfered with carry a risk of being held to be takings”.

The E.O. cannot legally prevent takings, but it directs the government to prevent
unnecessary takings. An E.O. is not a statute but it is binding within the limits of existing
law. Its authority is permanent unless it is amended or repealed by the issuing President.

Section 13:  National Trails System Act

The purpose of the National Trails System Act, Pub. L. 90-543, is to provide for
outdoor recreation needs and to promote the preservation and use of outdoor areas and

14416 USC Sec. 1532(18).
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historic resources of the Nation.** The Act does provide specific language important to
county governments. If trails meet specified criteria, the Secretary of Agriculture or the
Secretary of the Interior may establish and designate national recreation trails, with the
consent of the Federal agency, State, or political subdivision having jurisdiction over the
lands involved..."**®  National recreation trails are accorded a different status in the law
compared with national scenic or national historic trails. The latter two can only be
authorized and designated by an Act of Congress.'*’ Studies by the Secretary of
Agriculture or the Secretary of the Interior to determine if other trails should be
designated as national scenic or national historic trails shall be made in "cooperation with
interested ... State, and local governmental agencies. . ."'*® Further, the Secretary
involved with a particular national scenic or national historic trail “shall in administering
and managing the trail, consult with the heads of all other affected State ... agencies.”**

Section 14:  Public Rangelands Improvement Act

Section 8 of the Public Rangelands Improvement Act of 1978™° specifically
requires the Bureau of Land Management (BLM) and the U.S. Forest Service (FS) to
engage in careful and considered consultation, cooperation and coordination with grazing
permittees, lessees, and landowners involved, the district grazing advisory boards, and
any state or states having lands within the area (i.e., not merely 'interested parties'), in the
development and revision of Allotment Management Plans (AMP's). The words "careful
and considered”, and the explicit exclusion of ‘interested parties’ in the legislation,
indicate that Congress intended Section 8 to be a very specific and limited process: A
process intended to ensure meaningful and productive interchange between the identified
parties and the pertinent agency in matters relating to AMP’s. Section 8 established the
obligation of the agencies to engage in good faith cooperation, consultation, and
coordination with the specified parties apart from other public participation requirements
associated with development or amendment of AMP's. Applied to the development or
revision of AMP's, coordination means that the working relationship between agency
staff and the specified parties is intended by Congress to be more than simple
consultation and cooperation. The point to be emphasized is that coordination with
county government under this comprehensive plan is not sufficient. Coordination must be
effected with the parties specified in Section 8.

Section 15:  Wild Free-Roaming Horses & Burros Act
Congress passed the Wild Free-Roaming Horses and Burros Act with the stated

purpose that these animals "shall be protected from capture, branding, harassment, or
death; and to accomplish this they are to be considered in the area where presently found,

1% 16 USC Sec. 1241(a).
14616 USC Sec. 1243(a).
14716 USC Sec. 1244(a).
19816 USC Sec. 1244(b).
%916 USC Sec. 1246(a)(1)(A).

15043 USC Sec. 1901 et. Seq.
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as an integral part of the natural system of the public lands".™™* The Act applies to
unbranded and unclaimed wild free-roaming horses and burros on public lands of the
United States.’®  The Act applies specifically to public lands administered by the
Secretary of Agriculture through the Forest Service, and the Secretary of the Interior
through the BLM.**® Horses or burros protected under this Act which stray from public
lands onto privately owned lands remain protected. Landowners, however, can request,
and federal officials shall, have the animals removed.**

The law does not, in itself, require federal land use plans that deal with wild
free-roaming horses and burros to be coordinated with county land use plans. It does
authorize the appropriate Secretary to enter into cooperative agreements with the state
and local governmental agencies.™ The county can use NEPA to obtain County
Environmental Impact Statements and local public hearings. The regulations adopted
pursuant to the Federal Land Policy and Management Act (FLPMA) requires that the
BLM develop "Horse Management Plans" as part of its planning process. Therefore,
county governments would have the opportunity to participate in the wild horse
management decisions by the normal planning process for the BLM.

Section 16:  Wild & Scenic Rivers Act

Certain selected rivers, and their immediate environments, are protected by the
Wild and Scenic Rivers Act.™®® The national wild and scenic rivers system includes only
rivers authorized for inclusion therein by an Act of Congress or by State(s) legislation
that meets the approval of the Secretary of the Interior.*>” A wild, scenic or recreational
river area eligible to be included in the system is a free-flowing stream and the related
adjacent land area" that possesses specified values.™® The values are "outstandingly
remarkable scenic, recreational, geologic, fish and wildlife, historic, cultural or other
similar values ..**°  “The boundaries that comprise “the related land area” vary
depending upon when the river was included as a component in the system. The first
rivers included in the system contained boundaries with "an average of not more than 320
acres of land per mile measured from the ordinary high water mark on both sides of the

river”.2®®  The boundaries of rivers included at later dates contained "that area measured

within one-quarter mile from the ordinary high water mark on each side of the river".'®!
The statutes do not specify boundary requirements for future additions to the system.
Pertinent federal agencies must prepare a comprehensive management plan for

rivers designated. The plan is to be prepared after consultation with State and local

15116 USC Sec. 1331.
15216 USC Sec. 1332(b).
15316 USC Sec. 1332(a).
1% 16 USC Sec. 1334.
185 16 USC Sec. 1336.
1% 16 USC Sec. 1271.
5716 USC Sec. 1273(a).
158 16 USC Sec. 1273(b).
1% 16 USC Sec. 1271
16016 USC Sec. 1274(b).
16116 USC Sec. 1275(d).
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governments within three fiscal years after designation.*®* All boundaries, classification,
and plans for rivers designated prior to January 1, 1986, must be reviewed for conformity
with the statutes within 10 years through regular agency planning processes.*®

Additional opportunity for the involvement of local governments is provided in
the statutes. The pertinent federal agency administering any component of the national
wild and scenic rivers system "may enter into written cooperative agreements with the
Governor of a State, the head of any State agency, or the appropriate official of a political
subdivision of a State for State or local governmental participation in the administration
of the component. The States and their political subdivisions shall be encouraged to
cooperate in the planning and administration of components of the system which include
or adjoin State- or county-owned lands".*%*

The spirit of the intended cooperation is further evidenced in the statutes with the
following congressional mandate:

(1) The Secretary of the Interior, the Secretary of Agriculture, or the head of any
other Federal agency, shall assist, advise, and cooperate with States or their
political subdivisions, landowners, private organizations, or individuals to plan,
protect, and manage river resources. Such assistance, advice, and cooperation may
be through written agreements or otherwise. This authority applies within or
outside a federally administered area and applies to rivers which are components
of the National Wild and Scenic Rivers System and to other rivers. . .*°

The Secretary of Agriculture and the Secretary of the Interior are directed to study
and submit a report to the President "on the suitability or non-suitability for addition to
the national wild and scenic rivers system of rivers which are designated ... [in the
statutes] or hereafter by the Congress as potential additions to such system.'®® Before
submitting any such report to the President and the Congress, copies of the proposed
report shall be submitted to the Governor of the State or States in which they are located
or to an officer designated by the Governor to receive the same.®’

Recommendations or comments on the proposal to be furnished within 90 days, together
with the Secretary's or Secretaries’ comments, must be included with the transmittal to the
President and the Congress.*®®

Section 17:  Wilderness Act

The National Wilderness Preservation System established by Congress is
comprised of the federally owned lands designated as "wilderness areas". The purpose of

16216 USC Sec. 1274(d)(1).
16316 USC Sec. 1274(d)(2).

16416 USC Sec. 1281(e).
16516 USC Sec. 1282(b)(1).
16616 USC Sec. 1275(a).
16716 USC Sec. 1275(b).
168 16 USC Sec. 1275(b).
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these lands is to secure the benefits of an enduring resource of wilderness.'®
"Wilderness" is defined in the Act as follows:

“A wilderness, in contrast with those areas where man and his own works
dominate the landscape, is hereby recognized as an area where the earth
and its community of life are untrammeled by man, where man himself is
a visitor who does not remain. An area of wilderness is further defined to
mean in this chapter an area of underdeveloped Federal land retaining its
primeval -character and influence, without permanent improvements or
human habitation, which is protected and managed so as to preserve its
natural conditions and which (1) generally appears to have been affected
primarily by the forces of nature, with the imprint of man's work
substantially unnoticeable; (2) has outstanding opportunities for solitude
or a primitive and unconfined type of recreation; (3) has at least five
thousand acres of land or is of sufficient size as to make practicable its
preservation and use in an unimpaired condition; and (4) may also contain

ecological, geological, or other features of historical value”.*"

The Wilderness Act does not address the issue of federal land use plans being
coordinated with county land use plans. Further, when any area is under consideration for
preservation as wilderness, or any modification or adjustment of boundaries of any
wilderness area is under review, State and county governments may only submit their
views on the proposed action as follows:

(d)(1) The Secretary of Agriculture and the Secretary of the Interior shall, prior to
submitting any recommendation to the President with respect to the suitability of any
area for preservation as wilderness:
* k *

(C) at least thirty days before the date of a hearing advise the

Governor of each State and the governing board of each county,

or in Alaska the borough, in which the lands are located, and

Federal departments and agencies concerned, and invite such

officials and Federal agencies to submit their views on the

proposed action at the hearing or by no later than thirty days

following the date of the hearing.

(2) Any views submitted to the appropriate Secretary under the provisions of (1) of this
subsection with respect to any area shall be included with recommendations to the
President and to Congress with respect to such area.

* * *

169 16 USC Sec. 1131(a).

17016 USC Sec. 1131(c).
71 16 USC Sec. 1132(d)(1)(C) and (d)(2)
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(e) Any modification or adjustment of boundaries of any wilderness area shall be
recommended by the appropriate Secretary after public notice of such proposed and
public hearing or hearings as provided in subsection (d) of this section...... 172

Several special provisions in the Wilderness Act regarding wilderness areas may
be pertinent to county land use planning:

Minerals: Subject to valid rights then existing, effective January 1, 1984, the
minerals in lands designated by this chapter as wilderness areas are withdrawn from
all forms of appropriation under the mining laws and from disposition under all laws
pertaining to mineral leasing and all amendments thereto.*"

Water: Within wilderness areas in the national forests designated by this chapter, (1)
the President may, within a specific area and in accordance with such regulations as
he may deem desirable, authorize prospecting for water resources, the establishment
and maintenance of reservoirs, water conservation works, power projects,
transmission lines, and other facilities needed in the public interest, including the
road construction and maintenance essential to development and use thereof, upon
his determination that such use or uses in the specific area will better serve the
interests of the United States and the people there of than will its denial.**

Nothing in this chapter shall constitute an express or implied claim or denial on the
part of the Federal government, as to exemption from State water laws.'"

Livestock grazing: ... the grazing of livestock, where established prior to September
3, 1964, shall be permitted to continue subject to such reasonable regulations as are
deemed necessary by the Secretary of Agriculture.*”

Commercial services: Commercial services may be performed within the

wilderness areas designated by this chapter to the extent necessary for activities

which are proper for realizing the recreational or other wilderness purposes of the
177

areas.

State jurisdiction of fish and wildlife: Nothing in this chapter shall be construed as
affecting the jurisdiction or responsibilities of the several States with respect to
wildlife and fish in the national forests.'™

The Wilderness Act addresses access to privately owned lands and mining claims,
and federal acquisition of privately owned lands within the perimeter of wilderness areas:

172 16 USC Sec. 1132(e)

173 16 USC Sec. 1133(d)(3).
174 16 USC Sec. 133(d)(4)(1).
175 16 USC Sec. 1133(d)(6).
176 16 USC Sec. 1133(d)(4)(2).
17716 USC Sec. 1133(d)(5).
178 16 USC Sec. 1133(d)(7).
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(@ In any case where State-owned or privately owned land is completely
surrounded by national forest lands within areas designated by this chapter as
wilderness, such State or private owner shall be given such rights as may be
necessary to assure adequate access to such State-owned or privately owned land
by such State or private owner and their successors in interest, or the state-owned
land or privately owned land shall be exchanged for federally owned land in the
same State of approximately equal value under authorities available to the
Secretary of Agriculture: Provided, however, that the United States shall not
transfer to a State or private owner any mineral interests unless the State or
private owner relinquishes or causes to be relinquished to the United States the
mineral interest in the surrounded land.*™

(b) In any case where valid mining claims or other valid occupancies are wholly
within a designated national forest wilderness area, the Secretary of Agriculture
shall, by reasonable regulations consistent with the preservation of the area as
wilderness, permit ingress and egress to such surrounded areas by means which
have been or are being customarily enjoyed with respect to other such areas
similarly situated.®

(c) Subject to the appropriation of funds by Congress, the Secretary of
Agriculture is authorized to acquire privately owned land within the perimeter of
any area designated by this chapter as wilderness if (1) the owner concurs in such
acquisition or (2) the acquisition is specifically authorized by Congress.*®*

The County should pursue maximum participation and input in all federal actions
taken under the authority of the Wilderness Act.

Section 18:  The Taylor Grazing Act

The Taylor Grazing Act of 1934, was passed primarily to provide for
stabilization of the western livestock industry. The Act authorized the Secretary of
Interior to establish grazing districts in those federally managed lands, which were
“chiefly valuable for grazing and raising forage crops”. The Secretary was authorized to
act in a way that would “promote the highest use of public lands”.*** The Act authorized
the Secretary to issue grazing permits on a preferential basis with preference to be given
to those lands “land owners engaged in the livestock business”, “bonafide occupants or
settlers”, or “owners of water or water rights”.'®* The Secretary was authorized to take
action to stabilize the livestock industry, which was recognized as necessary to the
national well-being.

1
1
1
1
1
1

]

® 16 USC Sec. 1134(a).
0 16 USC Sec. 1134(b).
! 16 USC Sec. 1134(c).
2 43 U.S.C. §315.

43 U.S.C. §315.

* 43 U.S.C. 8315 (b).
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The Act also recognized the property interests of a permittee in the form of an
investment-backed expectation.'®>  That section provided that no preference would be
given to any person whose rights were acquired during the year 1934 except that the
Secretary could not deny the renewal of any such permit “if such denial will impair the
value of the grazing unit of the permittee, when such unit is pledged as security for any
bonafide loan”.

Historically, the Congress, the Bureau of Land Management, and the federal
courts have recognized that community economic stability is an important consideration
for the management of federal lands. In interpreting the Taylor Grazing Act, the courts
have recognized that the purpose of the Act “is to stabilize the livestock industry and to
permit the use of public range according to the needs and qualifications of livestock
operators with base holdings”.*® In Red Canyon Sheep Co. v. Ickes, 98 Fd.2d 308
(1938), the court stated that the purpose of the Taylor Grazing Act is to provide the “most
beneficial use possible of public range because the livestock industry of the west is an
important source of food supply for the people of the nation”. Red Canyon also pointed
out that “in the interest of the stock growers themselves” the Act was intended to define
“their grazing rights and to protect those rights by regulation against interference”.

Even more recently, a United States District Court has re-affirmed the fact that the
Taylor Grazing Act was intended to provide economic security to the rancher who grazed
those western federal lands which Congress determined to be suitable for grazing when
the Act was passed. In Public Lands Council v. Babbitt, 929 F. Supp. 1436 (U.S.D.C.
Wyoming 1996), Judge Brimmer issued an injunction restraining the Secretary of Interior
from eliminating a grazing preference by using the term “permitted use” in Rangeland
Reform regulations.

Judge Brimmer stated that the term *“grazing preference” represents *“an
adjudicated right to place livestock on public lands” which provided predictability and
security to livestock operators. He pointed out that the Taylor Grazing Act imposes on
the Secretary “an affirmative duty to protect” this preference. In issuing the injunction,
the judge found that the Secretary had violated this affirmative duty: “With a mere stroke
of his pen, the Secretary has boldly and blithely wrested away from Western ranchers the
very certainty, the definiteness of range rights, and the necessary security of preference
rights that their livestock operations require. Congress gave Western ranchers these
rights by enacting the Taylor Grazing Act, and many decades of satisfactory operations
and the course of case by case adjudications have confirmed these rights”. Id. At 1441

Preference rights are part of the custom and culture of the western public lands
states, including Wyoming. Initially established by Spanish and Mexican custom a person
whose livestock was grazing on unclaimed lands earned a preference, equitable estate or
use in that land.*®” The extent or size of the equitable estate was determined by the
amount of water owned.*®As recognized by the federal government in 1899:

185 43 U.S.C. §315 (b).

186 Chournos v. United States, 193Fd.2d 321 (10" Cir.Utah 1951), Cert. Den 343 U.S. 977 (1952).
187 «“The Right to Graze Livestock on Federal Lands: The Historical Development of Western
Grazing Rights”;Frank J Falen and Karen Budd-Falen; Idaho Law Review, VVolume 30, Number 3,
1993-1994;pp. 512-514

188 |bid, p. 522
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It is recognized at last that where water sufficient for purposes of irrigation cannot
be had, the land is useful only for grazing. It is a mistake for the Government to
offer to citizen’s land of that character on condition that they will settle upon 160
acres of it and make a living. There can be but one of two results, either the settler
must fail or he must become practically the tenant of the person or corporation
furnishing water for his dry land.*®

The fact that those preferences were originally taxed as private property further
illustrates the federal government's original intent of protecting livestock grazing
on ...forest preserves.*®

The Internal Revenue Service (IRS) taxes preference [rights] as a property right.
According to the IRS, that "indefinitely continuing right" is taxed upon the death
of the owner as an additional portion of the fair market value of the private
property. That value is based on the "animal unit" numbers or carrying capacity of
the allotment. The IRS determined this fair market value to be one third (1/3) of
the value of the deeded lands.™"

Since they are taxable, preference rights such as grazing rights and water rights
appear to have been recognized as private property rights.

Section 19:  Federal Wildlife Jurisdiction

It is difficult to state precisely what constitutes federal wildlife jurisdiction
because of the important doctrine of state ownership of resident wildlife. Limited federal
control over wildlife has been justified under several provisions of the U.S. Constitution.
Federal wildlife jurisdiction has been constitutionally interpreted to stem from the
authority delegated to Congress to (1) Create and regulate a federal government, i.e.,
Congress can create national monuments, national parks, and national refuges, and
protect the resources within them; (2) Make treaties, i.e., control, supervision, and
management of migratory species such as ducks and geese can have international
implications and are subject to treaty power; (3) Regulate foreign and interstate
commerce, i.e., can control shipment of carcasses in interstate commerce; and (4) Lay
and collect taxes, duties, imposts, and excises, i.e., can enforce federal wildlife laws. The
Congress also has the right to make all laws necessary and proper to carry out its existing
powers.

The first federal wildlife law was passed in 1900, and the body of federal wildlife
law is now quite voluminous and complex. One consequence of this situation is that the
legislative programs established by federal laws require vast administrative bureaucracies
to implement them. Although each state still has its own set of wildlife law as, there are

189 |pbid, p. 522, quoting Secretary of Agriculture, Year Book of the United State, p. 603 (1899)
199 Ipid, p. 522

9 Ipbid, p. 523
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federal laws common to all states. County governments are advised to be aware of
pertinent federal wildlife laws as they may impact land use planning.

Section 20:  Presidential Executive Order No. 12630 - Taking of Private Property
Rights

President Reagan issued an Executive Order (E.O.) that requires all federal
departments and agencies to carefully identify and scrutinize actions which infringe on
private property rights. Issued on March 15, 1988, Executive Order No. 12630 is
entitled, Governmental Actions and Interface with Constitutionally Protected Property

Rights.

Actions undertaken by governmental officials that result in a physical invasion or
occupancy of private property, and regulations imposed on private property that
substantially affect its value or use, may constitute a taking of property. Further,
governmental action may amount to taking even though the action results in less
than a complete deprivation of all use or value, or of all separate and distinct
interests in the same private property and even if the action constituting a taking is
temporary in nature.’

Further, the Executive Order includes “undue delays in decision-making during
which private property use of interfered with carry a risk of being held to be takings”.'**
Takings require financial compensation and due process, pursuant to the Fifth
Amendment to the Constitution. In addition, the Executive Order establishes an ongoing
process within the government for assessing the impact on proposed legislation, and other
policy statements that, if implemented or enacted, could effect a taking.'®*  The
Executive Order does not and legally cannot, prohibit takings, but it directs the
government to prevent unnecessary takings and it creates a way to identify and scrutinize
inadvertent takings.

Executive Order 12630 is further amplified by George W. Bush’s executive order
of June 23, 2006.'%® The order provides that it is the policy of the Federal Government
to limit takings to purposes of benefiting the general public and not, “merely for the
purpose of advancing the economic interest of private parties to be given ownership or
use of property taken”.'%

Although the order is less specific on actual implementation than would be
desirable, it re-affirms that its policy will be implemented in, “a manner consistent with
Executive Order 12630 of March 15, 1988”.%%’

Supreme Court decisions have imposed strict limits on how far government

regulations can restrict the owner's use of his or her own private property. Cases like

192 E.0. 12630 Sec.3.(h).
1% E.0. 12630 Sec.3.(d).
19 E.0. 12630 Sec.4.

1% E.0. 13406.

19 E.0. 13406 Sec.1.

197 E.0. 13406 Sec.4.(d).
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Nollan v. California Coastal Commission'®® and First English Evangelical Lutheran
Church of Glendale v. County of Los Angeles'® and Lucas v. So. Carolina Coastal
Council ?® have tightened the standard determining when a restriction on property use
becomes a taking" for which the government has to pay. The cases determine that even a
temporary and/or partial deprivation of the economic use of private property caused by a
governmental action could amount to a taking. If a taking occurs, the government must
prove that there is a public purpose that warrants the taking and must provide just
financial compensation and due process. Undue delays in the government's
decision-making process, concerning a permit, for example, could lead to a takings action
according to these landmark cases.

Section 21:  Presidential Executive Order 12866-Regulatory Planning and Review

The American people deserve a regulatory system that works for them, not
against them: a regulatory system that protects and improves their health, safety,
environment, and well-being and improves the performance of the economy without
imposing unacceptable or unreasonable costs on society; regulatory policies that
recognize that the private sector and private markets are the best engine for economic
growth; regulatory approaches that respect the role of State, local, and tribal
governments; and regulations that are effective, consistent, sensible, and understandable.
We do not have such a regulatory system today.?*

Section 22:  Presidential Executive Order No. 13132 — Federalism Principles

Presidential Executive Order No 13132 contains a very significant and relevant
federalist outlook, both in principle and procedure in the Federal Government. The
Executive Order was enacted to further the policies of the Unfunded Mandates Reform
Act®® and contains a very specific section on fundamental Federalism Principles. By
way of example a few of these are reproduced here:

(a) Federalism is rooted in the belief that issues that are not national in scope or
significance are most appropriately addressed by the level of government closest
to the people.

(b) The people of the States created the national government and delegated to it
enumerated governmental powers. All other sovereign powers, save those
expressly prohibited the States by the Constitution, are reserved to the States or
to the people.

(c) The constitutional relationship among sovereign governments, State and
national, is inherent in the very structure of the Constitution and is formalized in
and protected by the Tenth Amendment to the Constitution.

1% 107 S. Ct. 3141(1987).
199107 S. Ct. 2378(1987).

200 No. 91-456, June 29, 1992.
21 Executive Order 12866.

202 2 USC 1501 et.Seq.
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(d) The people of the States are free, subject only to restrictions in the
Constitution itself or in constitutionally authorized Acts of Congress, to define
the moral, political, and legal character of their lives.

(e) The Framers recognized that the States possess unique authorities, qualities,
and abilities to meet the needs of the people and should function as laboratories
of democracy.

(9) Acts of the national government—whether legislative, executive, or judicial
in nature—that exceed the enumerated powers of that government under the
Constitution violate the principle of federalism established by the Framers.

(h) Policies of the national government should recognize the responsibility of—
and should encourage opportunities for—individuals, families, neighborhoods,
local governments, and private associations to achieve their personal, social, and
economic objectives through cooperative effort.?

Section 23:  Granger-Thye Act of 1950%*

This act mandates that of the monies received from grazing fees by the Treasury
from each national forest during each fiscal year, specified funds shall be available for
appropriation by Congress to be expended on the national forest for artificial
revegetation, construction of drift or diversion fences, etc., control of range destroying
rodents, or eradication of poisonous plants and noxious weeds.?%

Section 24: Title 7 of Laws Applicable to the United States Department of
Agriculture (1931) - Predatory and Other Wild Animals

“The Secretary of Agriculture may conduct a program of wildlife services with
respect to injurious animal species and take any action the Secretary considers
necessary in conducting the program. The Secretary shall administer the
program in a manner consistent with all the wildlife services authorities in effect
on the day before October 28, 2000”.2%

Section 25:  Control of nuisance mammals and birds and those constituting
reservoirs of zoonotic diseases

“On and after December 22, 1987, the Secretary of Agriculture is
authorized, except for urban rodent control, to conduct activities and to
enter into agreements with States, local jurisdictions, individuals, and
public and private agencies, organizations, and institutions in the
control of nuisance mammals and birds and those mammal and bird
species that are reservoirs for zoonotic diseases, and to deposit any
money collected under any such agreement into the appropriation

203 Executive Order 13132 Sec.1(a-e)(g-h).
204 16 USC 580(h).

205 16 USC 580(h).

26 7 USC 426

111



Campbell County Natural Resource and Land Use Plan
Adopted August 21, 2007

accounts that incur the costs to be available immediately and to remain
available until expended for Animal Damage Control activities.”?"’

Section 26:  Surface Mining Control and Reclamation Act (SMCRA) of 1977

The Surface Mining Control and Reclamation Act of 1977 will be a significant
governing precedent for Campbell County land use planning as surface coal mining
operations continue to expand. At passage of the act, the Congress declared:

* % *

(a) extraction of coal and other minerals from the earth can be accomplished by

various methods of mining, including surface mining;

(b) coal mining operations presently contribute significantly to the Nation’s
energy requirements; surface coal mining constitutes one method of extraction of
the resource; the overwhelming percentage of the nation’s coal reserves can only
be extracted by underground mining methods, and it is, therefore, essential to the
national interest to insure the existence of an expanding and economically healthy
underground coal mining industry;

* % *
(e) surface mining and reclamation technology are now developed so that
effective and reasonable regulations of surface coal mining operations by the
States and by the Federal Government in accordance with the requirements of this
chapter is an appropriate and necessary means to minimize so far as practicable
the adverse social, economic, and environmental effects of such mining
operations;

(f) because of the diversity in terrain, climate, biologic, chemical, and other
physical conditions in areas subject to mining operations, the primary
governmental responsibility for developing, authorizing issuing, and enforcing
regulations for surface mining and reclamation operations subject to this chapter
should rest with the States;

* * *

(K) the cooperative effort established by this chapter is necessary to prevent or
mitigate adverse environmental effects of present and future surface coal mining
operations.”%

Congress identified the purposes of the act to protect society and the environment
from adverse effects of surface coal mining operations and to (inter alia)
* k% *
(e) assure that adequate procedures are undertaken to reclaim surface areas as
contemporaneously as possible with the surface coal mining operations;

207 7 USC 426¢
208 30 USC 1201(a)(b)(e)(f)(k)
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(F) assure that the coal supply essential to the Nation’s energy requirements, and
to its economic and social well-being is provided and strike a balance between
protection of the environment and agricultural productivity and the Nation’s need
for coal as an essential source of energy;

(h) promote the reclamation of mined areas left without adequate reclamation
prior to August 3, 1977, and which continue, in their unreclaimed condition, to
substantially degrade the quality of the environment, prevent or damage the
beneficial use of land or water resources, or endanger the health or safety of the
public;

* * *

() stimulate, sponsor, provide for and/or supplement present programs for the
conduct of research investigations, experiments, and demonstrations, in the
exploration, extraction, processing development, and production of minerals and
the training of mineral engineers and scientists in the field of mining mineral.*°

The act and associated laws and regulations are expansive in providing for
reclamation enforcement, reclamation of abandoned mines, designation of lands
unsuitable for coal mining, research and administrative provisions.**

Section 27:  Outdoor Recreation Act 1963

Recreation on federally or state managed land means different things to different
people or groups of people. The Outdoor Recreation Act of 1963 states that:

“Congress finds and declares it to be desirable that all American people of present
and future generations be assured adequate outdoor recreation resources, and that
it is desirable for all levels of government and private interests to take prompt and
coordinated action to the extent practicable without diminishing or affecting their
respective powers and functions to conserve, develop, and utilize such resources
for the benefit and enjoyment of the American people.” 16 U.S.C. 4601 through
4601-3.

Section 28:  The Multiple Use and Sustained Yield Act of 1960

This act governs development and administration of renewable surface resources
for multiple use and sustained yield of products and services; Congressional declaration
of policy and purpose follows:

“It is the policy of the Congress that the national forests are established and shall
be administered for outdoor recreation, range, timber, watershed, and wildlife and
fish purposes. Nothing herein shall be construed as affecting the jurisdiction or

209 30 USC Sec. 1202 (e-h)(1)

210 30 USC Chapter 25, Subchapters | - IX
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responsibilities of the several States with respect to wildlife and fish on the
national forests . . . .”#

The longstanding federal concept of multiple use and respect for state Game and
Fish law and management has represented an effective and wise cooperative arrangement
and is a model of cooperative management to be used and improved.

Section 29:  Intergovernmental Cooperation Act (ICA)

The Intergovernmental Cooperation Act mandates that upon a state governor’s or
legislature’s request, a federal executive agency carrying out a grants program for state or
local governments will provide written information on the purpose and amounts of the
grants available.

The Act also contains provisions for flexibility in administration of grant
programs based on state infrastructure and need as long as the objectives of the law
authorizing the grant program are not endangered (Id §6504), and discretionary authority
for the President and executive agencies to provide specialized services to state and local
governments upon appropriate request.*?

Section 30:  Freedom of Information Act (FOIA)

A Dbroad, almost expansive, selection of information regarding federal agencies,
their practices, history and programs is available at cost or less through application of the
Freedom of Information Act. Requests for information can be made with only basic
formality and the act carries enforcement sections which have been broadly tested in
Federal Court.*"®

Section 31: Clean Air Act

The Clean Air Act has for its purpose the prevention, reduction, or elimination of
pollutants in the air. The Act specifically places responsibility for pollution control at its
source upon the states.?* The Act and infrastructure which has grown up around it
provides for federal assistance and leadership to encourage and enable state and local
governments to prevent air pollution. Continuing to preserve big sky and clean air in
CampbeZIlISCounty without unduly impeding industry will be a continuing challenge under
the Act.

211 16 USC 528

212 31 USC §6501-6506
213 5USC §552 et seq.
214 42 USC §7401(a)(3)
215 42 USC §7401 et seq.
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Section 32: Mineral Leasing Act of 1920

Title 30, Chapter 3A, Subchapter IV, Sec. 226, (a) Authority of the Secretary, All
lands subject to disposition under this chapter which are known or believed to contain oil
or gas deposits may be leased by the Secretary.**°

Section 33:  Energy Policy Act of 2005

Requires the Secretary of the Interior and the Secretary of Agriculture to conduct
a national assessment of coal resources, identifying coal resources, any restriction on the
development of those resources, and to identify compliance (emits less than 1.2 pounds
of SO, million BTU) and super compliant coal (emits less than 0.6 pounds of SO, per
million BTU).?"’

Section 34:  Small Business Regulatory Enforcement Fairness Act

Ensures agency regulations should not cause major increases in costs or prices for
consumers, individual industries or geographical regions.?*®

216 30 USC §181 et seq. as amended by the Mineral Leasing Act revision 2001
27 pyblic Law 109-58; 109" Congress
218 5 USC 601 et seq.
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